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FOREWORD 


Tue preservation of civil liberty is clearly one of the great issues confronting the 
American people in mid-twentieth century. We are discovering day by day, as we 
try to adjust and adapt ourselves to “a world we never made,” that it is not an 
easy business to preserve the freedom of the individual in a society that demands 
the existence of very large measures of power, organization, and order as the price 
of its survival. In one sense this discovery should not cause surprise, for it merely 
brings us face to face with the oldest of all political problems: the achievement of 
a satisfactory balance between liberty and authority in an organized society. In 
particular, this is the central problem that has always confronted a society which 
has had as its goal the establishment of a democratic, constitutional order. Charles 
and Mary Beard have said that the most fundamental problem that faced the 
makers of our own Constitution was “How to set up a government strong enough 
to serve the purposes of the Union and still not too strong for the maintenance of 
the liberties of the People?” That problem is still with us, and can, indeed, in the 
very nature of things, never be finally solved. ; 

As we go about the task of trying to preserve a free way of life in a world in 
which authoritarianism manifests itself on every side in ever new and constantly 
more threatening forms, we are learning and relearning many important truths 
about civil liberty. ` 

First, we are becoming increasingly aware of the truth that liberty is always rela- 
tive, never absolute, and that accordingly the task of defining and protecting spe- 
cific civil rights is doubly difficult because of their very relativity. One cannot re- 
peat too often Justice Holmes’s famous aphorism that freedom of speech does not 
include the right falsely to shout “Fire” in a crowded theater; for it remains one 
of the most perceptive observations ever made about the nature of freedom. The 
task of spelling out a particular right, such as freedom of speech, and of subjecting 
it to those modifications and exceptions that are essential to an ordered society is 
a difficult problem of statecraft. But the fact that we have become aware of the 
difficulties of the task and are bringing to it all of the ingenuity and sophistication 
that we possess as a politically experienced people is itself a hopeful sign. 

Second, we are discovering that civil liberty, like such concepts as “democracy,” 
“justice,” and “welfare” which give expression to the highest aspirations and goals 
of a people, must be constantly adapted to the needs of changing times and condi- 
tions if it is to have meaning and reality at any given moment. Someone has said 
that the trouble with all bills of rights is that they become obsolete the moment 
they are written, because they tend to look to the evils of the past and the present, 
rather than to those of the-future. This is not to say that the particular formula- 
tion of civil liberty which our founding fathers made in 1789 is no longer significant 
or useful. Neither is it to say that efforts to give expression to high ideals of free- 
dom in noble and inspiring language are not worth while. But we do need to rec- 
ognize, and are recognizing, that the task of implementing these ideals is never 
done, that they are not self-enforcing, that they do not apply themselves to the 
facts of new and changed conditions automatically. In this respect, it is significant 
that a large proportion of the social engineering that this nation has done in the 
field of civil liberty is the product of the last third of a century. Nineteenth-cen- 
tury America had its problems of freedom and left us a valuable heritage of positive 
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achievements—witness the freeing of the slaves and the extension of the suffrage. 
But the conscious and deliberate attempt to take the specific guarantees of the Bill 
of Rights—ireedom of religion, freedom of speech and press, the procedural right to 
due process of law, the right to equal protection of the law—and give them practical 
meaning finds expression very largely in Supreme Court decisions since 1920. In 
part, the necessity of arriving at these decisions has been forced upon us by the 
emergence of serious situations with which we have had to cope whether we wanted 
to or not. But in part, these decisions also represent the conscious achievements 
of a people at last grown experienced and wise in democratic government—a people 
able at last to find practical, working solutions to the classic problems recognized 
in political philosophy. This very real progress may well give us a sense of satis- 
faction and optimism, however numerous the remaining unsolved problems of free- 
dom, or however dark the world outlook. 

Third, and perhaps most important of all, we have learned that government can 
be a friend as well as a foe of liberty. Perhaps the most serious defect of the 
eighteenth-century conception of civil liberty which our fathers incorporated in the 
Constitution was the way in which it viewed government as offering the all-inclu- 
sive threat to such rights as freedom of religion, speech, and press. Nearly two 
centuries of experience have taught us that many of the most serious threats to 
these rights originate in the activities of private individuals and organizations. 
Moreover, they have taught us that we can use the power of government in a posi- 
tive, workable way to safeguard our rights against such private encroachment. 
That law need not always threaten rights, but can instead provide a basis for their 
enjoyment and exercise, was well expressed by Chief Justice Hughes in one of thé 
early Jehovah’s Witnesses cases. He said, “Civil liberties, as guaranteed by the 
Constitution, imply the existence of an organized society maintaining public order 
without which liberty itself would be lost in the excesses of unrestrained abuses.” 
And it is significant that the President’s Committee on Civil Rights found the title 
to its report to President Truman in the language of the Declaration of Independ- 
ence that it is “to secure these rights, governments are instituted among men.” 
The Committee observed, “We need more than protection of our rights against gov- 
ernment; we need protection of our rights against private persons or groups seeking 
to undermine them”; and it rejected “the argument that governmental controls are 
themselves necessarily threats to liberty,” adding, “This statement overlooks the 
fact that freedom in a civilized society is always founded on law enforced by gov- 

ernment. Freedom in the absence of law is anarchy.” 

' This is not to.say that government may not still threaten civil liberty. Civil lib- 
erty is always in danger from government! This is particularly evident in America 
today as we seek to shore up our national security, on both the international and 
the domestic scenes, against the threat offered by Communism. It is quite clear 
that we are more than a little in danger of losing our heads, with particular respect 
to the estimate we make of the threat offered by Communism within our own bord- 
ers and the methods we adopt to ward off this threat. We need to remind our- 
selves of the great strength and resiliency our democratic society has come to en- 
joy, to recognize that it may safely be trusted to ward off any merely ideological 
threat, and to remember that unless we are careful we may well destroy the very 
liberties we seek to protect. For a guiding principle, as we feel our way ahead in 
this fearful world, we can do worse than to follow the words of Edmund Burke, 
who wrote: 
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Liberty, too, must be limited in order to be possessed. The degree of restraint it is im- 
possible in any case to settle precisely. But it ought to be the constant aim of every 


wise public counsel to find out by cautious experiments, and rational, cool endeavors, with 
how little, not how much, of this restraint the community can subsist. 


In the pages that follow, the reader will find, it is hoped, not only words that re- 
state the ideological basis for American civil liberties but useful discussions of the 
ways in which our present society can carry forward the task of finding workable 
means of putting this ideology into practice. 

ROBERT K. CARR 


Robert K. Carr, Ph.D., Hanover, New Hampshire, is Parker Professor of Law and Po- 
litical Science at Dartmouth College, and was formerly a member of the Department of 
Government and director of the Bureau of Municipal Research at the University of Okla- 
homa He was executive secretary of President Trumans Committee on Civil Rights, 
1947. He ts author of Democracy and the Supreme Court (1936), State Control of 
Local Finance in Oklahoma (1937), The Supreme Court and Judicial Review (1942), and 
Federal Protection of Civil Rights (1947), and co-author of American Democracy in 
Theory and Practice (1951). 
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American Civil Libertiesin Mid-Twentieth Century 


By Rosert E. CUSHMAN 


T is no easy task to take off a balance 
sheet for 1951 from our national civil 
liberties ledger which will show ac- 
curately the gains and losses we have 
sustained. The more important accounts 
in the ledger are very active accounts 
which persist in fluctuating between red 
and black. We congratulate ourselves 
that we fought World War II without 
the crude and brutal attacks on freedom 
of speech and press of which we were 
guilty in World War I, only to find that 
we are busily engaged in abridging these 
basic liberties by postwar policies and 
procedures so subtle and sophisticated 
that many citizens do not recognize their 
danger. One may, nevertheless, pause 
at mid-century to list some of our more 
important civil liberty gains, hoping that 
they may be permanent; and set over 
against them our civil liberty losses, 
which we hope may be temporary. 


GAINS 


A far-reaching and lasting gain re- 
sulted from a revolutionary Supreme 
Court decision of twenty-five years ago. 
In Gitlow v. People of New York* the 
Court held that the “liberty” which 
the Fourteenth Amendment forbids the 
states to deny without due process of 
law includes the freedom of press pro- 
tected by the First Amendment from 
congressional abridgment. Later cases 
held that this “liberty” also includes 
freedom of speech, freedom of assembly, 
and freedom of religion. The importance 
of this doctrine can hardly be exag- 
gerated. It placed the states of the 
Union under federal judicial discipline 
with regard to their dealing with these 

1268 U. S. 652 (1925). 


basic democratic freedoms, freedoms 
against which the states had been our 
chief offenders. 

In the second place, the courts have 
given us an impressive body of prece- 


‘dents, doctrines, and rules which clarify 


and protect freedom of speech and press. 
The doctrine of “clear and present dan- 
ger’ has become an accepted judicial 
measuring rod in free speech and free 
press cases. While the members of the 
Supreme Court may not at any given 
time agree upon the exact meaning and 
application of the “clear and present 
danger” test, there is no doubt that in 
the penumbra of judicial consciousness 
it stands as a sort of “rule of reason” 
under which arbitrary legislative or ad- 
ministrative attacks upon freedom of 
speech and press may be stricken down. 
Here also may be mentioned the recent 
judicial doctrine, embodied in several 
Supreme Court opinions, that the liber- 
ties protected by the First Amendment 
—freedom of speech, press, assembly, 
and religion—enjoy a preferred status 
in our scheme of constitutional values, 
so that a legislative act which on its 
face appears to abridge any one of these 
liberties will be presumed to be uncon- 
stitutional, and the burden of proof will 
fall on those who defend it to convince 
the Court that it is justified by some 
clear and present danger to the national 
security. 

In the third place, the Supreme Court 
has clarified and protected religious 
liberty. The aggressive fanaticism of 
the Jehovah’s Witnesses has brought to 
the Court some thirty cases involving a 
wide variety of governmental restrictions 
upon religious activity, and they have 
won most of those cases. As a result, 
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it is now well settled that government in 
this country must leave religion alone. 
While opinions may differ on the Court’s 
recent decision in the Everson case, 
which held that public funds may validly 
be spent to transport Catholic children 
to parochial schools, or in the McCollum 
case, which held the released-time pro- 
gram for religious Instruction set up in 
Champaign, Illinois to be invalid as gov- 
ernmental aid to religion, it is of great 
importance that the Court in both cases 
declared unanimously that all govern- 
mental aid to religion is forbidden by 
the Constitution. In so doing, it firmly 
established the rule of the complete 
separation of church and state. 

A fourth cluster of civil liberty gains 
has come from the work of the Civil 
Rights Section in the Department of 
Justice. Set up in 1939, this group has 
devoted its energy to the enforcement of 
the peonage laws, the Jaws protecting 
citizens in their right to vote for federal 
officers, and laws punishing such crimes 
as police brutality or official participa- 
tion in lynchings. With inadequate 
funds and personnel, the section has 
been able to do much less than needs 
to be done in this field; but its very 
existence, together with the possibility 
of its adequate support and increased 
effectiveness, is a most encouraging sign. 

In the fifth place, impressive gains 
have been made in securing the rights 
of the American Negro. With the judi- 
cial banning of the notorious “white pri- 
mary” in the South, along with other 
less direct methods of Negro disfran- 
chisement, the southern Negro enjoys 
today greater political influence through 
the ballot than ever before. Led by the 
state of New York with its rigorous 


antidiscrimination statute, about a dozen’ 


states in the North have adopted policies 
forbidding racial and religious discrim- 
ination in private employment. The 
Supreme Court decisions of two years 


ago in the Negro covenant cases, hold- 
ing that the courts may not validly en- 
force racially discriminatory covenants 
restricting the sale or lease of land, 
struck an effective blow at this form of 
private racial discrimination. Although 
the change will not come about all at 
once, it seems clear that racial segrega- 
tion in the armed forces is on its way 
out. Finally, as evidenced by the Texas 
and Oklahoma University cases, and the 
dining car case of last June, the Supreme 
Court is, becoming increasingly tough in 
insisting that when Negroes and whites 
are segregated by law they must be given 
separate accommodations which are in 
fact equal. It is encouraging that in the 
South, state-supported universities, and 
graduate and professional schools, are 
beginning to admit Negro students with- 
out waiting for an individual court deci- 
sion in each case compelling them to do 
sO. 
Finally, we may regard with satisfac- 
tion and hope the interest shown by 
the United Nations in the problems of 
human rights. The movement to secure 
the adoption of a Declaration of Human 
Rights and a Covenant of Human Rights 
is of major importance, even if the prog- 
ress toward these goals is slow and 
hesitating. 


LOSSES 


On the debit side of the national civil 
liberty ledger one must list a number 
of familiar and persistent denials of civil 
liberty, together with a number of new 
threats and dangers which have arisen 
out of the cold war and our almost 
pathological fear of Communism. In 
the first place, it is obvious that in spite 
of the recent improvements in his status, 
the American Negro today still enjoys 
only a second-class citizenship. In many 
parts of the country the rights which he 
enjoys on paper he does not enjoy in 
fact, since a hostile community attitude 
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discourages him from trying to assert 
these rights. It is still sound judicial 
doctrine that the segregation of Negroes 
and whites in the enjoyment of public 
and semipublic services and accommoda- 
tions is constitutional as long as the two 
races are given equal, or something ap- 
proaching equal, treatment under that 
segregation. To our national shame, the 
city of Washington, the capital of the 
greatest democratic nation in the world, 
remains a Jim Crow city, although Con- 
gress, if it wished, could abolish Negro 
segregation there tomorrow. | 

Nor is the Negro the only racial 
minority to suffer discriminatory treat- 
ment. Our Japanese, Mexican, and 
Indian populations suffer various kinds 
and degrees of humiliating treatment, 
and in many communities throughout 
the country the problems of anti-Sem- 
itism are assuming serious proportions. 

Our federal laws still permit an ex- 
tensive and highly discretionary censor- 
ship by the Postmaster General over 
published matter passing through the 
mails, and while there have been no very 
recent abuses of this broad power, it 
stands as a steadily impending threat to 
the freedom of the press. And in spite 
of some recent liberal judicial decisions, 
many American communities suffer from 
a rigid and bigoted censorship of books, 
magazines, and motion pictures. 

There are, no doubt, other scattered 
items which belong on the debit side of 
our civil liberty ledger, but the most 
serious threats to American civil liberty 
today stem from our nation-wide and 
rapidly accelerating drive against Com- 
munism and other forms of disloyalty 
and subversion. These threats deserve 
careful analysis, for it is clear that they 
arise, not because the basic objectives of 
government in this field are unwise or 
objectionable, but because many of the 
policies, standards, and procedures used 
to combat Communism and disloyalty 


have not been wisely chosen or tem- 
perately and fairly applied. 


ANTI-COMMUNIST METAODS 


The present campaign against Com- 
munism utilizes four major methods or 
techniques. The first is the legislative 
investigating committee, such as the 
House Committee on Un-American Ac- 
tivities, or the Tenney Committee in 
California. Second, there are the loyalty 
programs, federal, state, and local, which 
undertake to exclude Communists and 
other disloyal persons from the govern- 
ment pay rolls. Third, there are the 
loyalty oath requirements, operating on 
many levels which require government 
employees, teachers, labor urion exec- 
utives, and others to swear that they 
are not Communists or otherwise sub- 
versive. Finally, there is the recent crop 
of legislation highlighted by the Mc- 
Carran Act, which seeks to deal directly 
with Communists as such, by making 
them register and imposing various 
penalties and disabilities upon them. 
Without describing in detail these meth- 
ods of combating Communism, I should 
like to point out a number of grave 
threats to civil liberty which have arisen 
from them. 


TEHREAT FROM LEGISLATIVE 
INVESTIGATION 


First, serious violations of civil liberty 
result from the exercise by legislative 
committees of the power to ferret out 
and publicize the alleged disloyalty or 
subversive conduct of individuals. The 
long and honorable record made by some 
of our notable congressional investigat- 
ing committees is well known. It will 
be remembered that the Teapot Dome 
oil scandal in the early 1920’s was un- 
covered, not by the Department of 
Justice, but by the Senate Committee, on 
Public Lands. It is also clear that our 
legislative committees on un-American 
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activities have often behaved much 
worse than legislative committees need 
to behave, and that their procedures 
have frequently been very bad. My 
criticism cuts much deeper than any of 
this. 

In exposing the disloyalty of individ- 
ual persons these committees are trying 
to do a job for which a legislative com- 
mittee, no matter how good it is, is 
inherently unfitted, and in the doing of 
which civil liberties will almost inevi- 
tably be destroyed. From the beginning, 
exposure has been one of the major pur- 
poses of these committees. In 1938 
Congressman Martin Dies declared, “ex- 
posure in a democracy of subversive 
activities is the most effective weapon 
we have in our possession.” But to ex- 
pose an individual, either a government 
employee or a private citizen, by level- 
ing against him in the newspapers ac- 
cusations of disloyalty, is to convict him 
in the public mind of treasonable con- 
duct, and thereby to destroy his reputa- 
tion beyond any hope of recovery. He 
has not been convicted of crime in a 
technical sense, but he stands branded 
before the world as a disloyal if not 
traitorous person, he will almost cer- 
tainly be dismissed from the job he 
holds, and he is likely to be barred 
from employment in the future. He 
becomes a pariah; and to say that he 
has not been punished for crime by a 
legislative, and therefore political, body 
is to quibble with words. 

There is expert testimony to support 
the criticism which I am making. After 


completing last summer the task of re- 


viewing the charges of disloyalty made 
by Senator McCarthy against the State 
Department, the majority of the Tyd- 
ings Committee urged that the President 
appoint a commission “in the nature of a 
Hoover Commission” to investigate the 
entire loyalty program, because, as the 
committee put it: “Human nature being 
what it is, particularly in an election 


year, some Americans may question the 
findings of any investigative body that 
may have any degree of political com- 
plexion, as of course is true of any con- 
gressional committee.” 

Senator Lodge, a minority member of 
the committee, and one who did not 
agree with its major findings, urged even 
more strongly and at much greater 
length: 


A partisan congressional committee is the 
most inadequate and inappropriate tool for 
conducting an investigation of this kind. 
... Lo get another committee to take 
up this investigation is to miss the point, 
since all congressional committees have the 
same handicap. 


Years ago our forefathers wrote into 
the Constitution a blunt prohibition 
against bills of attainder, which are 
legislative convictions for crime. They 
realized, what some of our legislatures 
appear to have forgotten, that the guilt 
or innocence of an accused person must 
be determined, not by politicians and 
partisans, but by judges. 


THREAT FROM STATE AND 
LocaL MEASURES 


A second serious threat to civil liberty 
comes from the rapidly increasing par- 
ticipation of our state and local govern- 
ments in the current drive against Com- 
munism, The states are busily engaged 
in setting up policies and machinery to 
deal with Communists. There are at 
present more than three hundred state 
statutes dealing with subversive activity. 
These laws are passed, not because they 
are needed to protect the internal secu- 
rity of the states, but because their pas- 
sage is now demanded as evidence of 
the patriotism of the lawmakers; the 
tougher the law, the greater the patriot- 
ism. Maryland’s famous Ober Act de- 
fines and forbids subversive conduct and 
punishes those who violate its criminal 
sections by the loss of all political rights, 
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$20,000 fine, and twenty years in prison. 
Tennessee, by a recent statute, punishes 
the advocacy of the overthrow of gov- 
ernment by force and violence by the 
death penalty. 

But this is not all. Some 150 cities 
and several counties have enacted meas- 
ures against Communism. Birmingham, 
Alabama, required Communists to leave 
the city within 48 hours and imposed a 
penalty of $100 fine and 180 days in 
jail for each day they remained unlaw- 
fully in town. Cumberland, Maryland, 
required the registration of Communists, 
and “watchdog committees” were organ- 
ized in the city and surrounding neigh- 
borhood to track down Communists. 
McKeesport, Pennsylvania, passed a 
Communist registration ordinance. 
While it was being discussed by the city 
council, two Communists appeared to 
protest against its passage. One was 
put in jail for disorderly conduct, and 
the other escorted to the city line and 
told never to return. Said the Mayor, 
“We are going to treat Communism in 
McKeesport just as Americans would 
be treated in Moscow if they violated 
the Russian laws.” In Pittsburgh, three 
Communists were arrested on a charge 
of sedition and the party headquarters 
were padlocked. The Birmingham and 
Cumberland ordinances have been de- 
clared unconstitutional, and some of the 
others seem to be of pretty dubious 
validity. 

One of the disturbing features of 
many of these local programs is the 
crude and unintelligent use made by 
local officials of federal standards and 
rules. Under the President’s Loyalty 
Order, membership in an organization 
listed by the Attorney General as sub- 
versive may be regarded as evidence 
in determining the loyalty of a federal 
employee. Such membership is made 
the basis of much more drastic and 
arbitrary penalties and disabilities by 
states and municipalities. The school 


ae 


authorities in Washington, D. C., re- 
cently refused to allow Pearl Buck to 
speak in a local high school because her 
name was found in the files of the House 
Committee on Un-American Activities. 


THREAT FROM LOYALTY PROGRAMS 


A third serious threat to civil liberty 
comes from the establishment and en- 
forcement of private loyalty programs 
and loyalty tests. Private clubs, soci- 
eties, professions, and institutions, in 
mounting numbers, are requiring their 
members to take oaths affirming their 
loyalty and forswearing Communist or 
other subversive affiliations. Expulsion 
is visited upon those who do not or can- 
not comply. The Columbia Broadcast- 
ing System has set up such a require- 
ment for its employees. 

Experience so far fails tc show any 
relation between these private oath re- 
quirements and the internal security. 
In fact, it is hard to find any evidence 
that loyalty oaths of any kind serve 
any useful purpose beyond the purging 
of the emotions of those who set them 
up. No dangerously subversive char- 
acter is likely to balk at any oath pre- 
sented to him. Those caught in the 
net so far have been the wholly loyal, 
perhaps mistakenly stubbcrn, people 
who are offended by being asked to take 
the oath, but who in no way threaten 
the public security. The bitter irony 
of the recent loyalty oath controversy 
at the University of California lies in the 
fact that the twenty-six professors who 
were dismissed for their refusal to sign 
the oath have all been officially absolved 
of any Communist taint. 

A very disquieting aspect of the pri- 
vate enforcement of loyalty standards 
is the surrender of many large business 
concerns to the dictates of self-appointed 
judges of other people’s loyalty. We 
had a notable example of this in the 
dismissal by the General Foods Corpora- 
tion of Jean Muir from one of its pop- 
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war radio programs because the anti- 
Communist newsletter, Counterattack, 
listed her as a former member of an 
alleged Communist-front organization. 
The company did later retreat from this 
extreme position, but it has not re-em- 
ployed Miss Muir. ‘The prize for this 


form of hypertimidity, however, should _ 


go to the Hollywood studio which, after 
six months of work, dropped its plan 
to produce a film based on the life of 
Hiawatha as told by Longfellow. Hi- 
awatha had established peace among the 
warring Five Nations. A studio spokes- 
man explained that the film might be 
interpreted as a message for peace at a 
time when the Communist peace drive 
was going on, and therefore “in the 
present temper of the country” might be 
regarded as Communist propaganda. 


THREAT FROM “GUILT By ASSOCIATION” 


A fourth threat to the civil liberties 
of thousands of patriotic Americans 
arises from the brutal and ignorant ap- 
plication of the doctrine of guilt by 
association as a test of loyalty in 
our present drive against Communism. 
There is, of course, much truth in the 
old adage that a man is known by the 
company he keeps. Public officials 
charged with the duty of identifying 
Communists or other subversives are 
bound to collect all possible evidence 
about an individual’s associations and 
conduct. All this, however, need involve 
nothing more than the discreet and 
honest use of facts and the drawing 
from them of reasonable inferences. 

This is not what I am talking about 
in using the term “guilt by association.” 
What I do have in mind is the complete 
conviction with which loyalty boards 
and legislative investigating committees 
assume that a Communist is somehow 
afflicted with a sort of contagion which 
inevitably infects all persons who come 
in contact with him or share any of his 


ideas, even though they are not his com- 
munistic ideas. 

Oddly enough, it is only the Commu- 
nist in whom this powerful and all-per- 
vading virus is thought to exist. Re 
publicans and Democrats may safely 
associate with each other without fear 
of mutual political contamination. But 
let a man belong to an organization in 
which there turn out to be some Com- 
munists, let him sign a petition favoring 
some public policy which also draws 
Communist support, let him be found to 
have contributed during the war to Rus- 
sian relief, or to have expressed sym- 
pathy with the Spanish Republicans, 
and he at once becomes a leper. He is 
a fellow traveler, a dangerous fellow 
seeking to bring about the establishment 
of Communism in this country. 

The absurdity of all this was effec- 
tively summed up by Robert Hutchins, 
chancellor of the University of Chicago, 
in his testimony before the Broyles Com- 
mittee in Illinois in 1949. He said: 


One who criticizes the foreign policy of the 
‘United States, or the draft, or the Atlantic 
Pact, or who believes that our military 
establishment is too expensive, can be called 
a fellow traveler, for the Russians are of 
the same opinion. One who thinks there 
are too many slums and too much lynching 
in America can be called a fellow traveler, 
for the Russians say the same. One who 
opposes racial discrimination or the Ku 
Klux Klan can be called a fellow traveler, 
for the Russians claim that they ought to 
be opposed. Anybody who wants any 
change of any kind in this country can be 
called a fellow traveler, because the Rus- 
sians want change in this country, too. 


The California Senate Committee on 
Un-American Activities appears to have 
developed and epplied a sort of bilateral 
doctrine of guilt by association. In his 
forthcoming book on the Tenney Com- 
mittee, Professor Edward L. Barrett, 
of the University of Cailfornia Law 
Faculty, states: 
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Individuals were found [by the committee] 
to be communist sympathizers because they 
belonged to a number of organizations 
termed “communist fronts.” And the or- 
ganizations were found to be communist 
fronts because the individuals were con- 
nected with them. Such circular reasoning 
created an ever-increasing group of individ- 
uals who could be listed because of their 
membership in organizations and an ever- 
increasing group of organizations which 
could be listed because these individuals 
belonged to them. 


Dangers 


There are three dangers which result 
from the way in which we are currently 
applying this doctrine of guilt by as- 
sociation. The first and most obvious of 
these lies in the injustice which it works 
upon the honest and patriotic liberal 
who finds himself branded as disloyal be- 
cause of associations innocently entered 
into in the past. These rise up like 
long-buried skeletons to destroy his rep- 
utation and to cost him his job. 

The second danger from guilt by as- 
sociation is that it bullies thousands of 
men and women of good will into re- 
fraining from freely and normally sup- 
porting various social and humanitarian 
causes because Communists make it 
their fixed policy to support these same 
causes. 

In the third place, guilt by association 
actually jeopardizes the national secu- 
rity, ironical as that may seem. It does 
so by hopelessly confusing the public 
mind on the matter of who is and who 
is not disloyal. Some of the most dis- 
tinguished, patriotic, and useful men 
-and women in American public life have 
been branded as fellow travelers or 
Communist sympathizers on the flimsy 
ground that at some stage of their 
careers they belonged to organizations 
now labeled “Communist front.”- How 
can the ordinary citizen avoid being 
puzzled by all this? If we persist in 
confusing honest liberals with Commu- 


` 


nists and traitors, we are in danger of 
destroying the civil liberties of the 
former, while we jeopardize our safety 
by failing to identify the latter. 


THREAT FROM BAN ON CRITICISM 


There is a'rather frightening refine- 
ment of this doctrine of guilt by as- 
sociation which constitutes a fifth men- 
ace to civil liberty in the present anti- 
Communist drive. This is the idea, fast 
acquiring official sanction and support, 
that it is disloyal or subversive to criti- 
cize or attack either the government’s 
program for dealing with subversion or 
the official agencies which are admin- 
istering it. The committees on un-Amer- 
ican activities have been peculiarly sensi- 
tive to criticism and resentful of it. 
Congressman J. Parnell Thomas back in 
the early days of the Dies Committee 
stated very bluntly that anyone who 
criticized the committee was “un-Amer- 
ican”; and the Tenney Committee in 
California declared that “the minions of 
Hitler and Stalin are the ones who want 
our committee killed.” We find some 
of the loyalty boards in Washington ask- 
ing the question about an accused em- 
ployee, “Is he critical of the loyalty pro- 
gram?” It is needless to dwell upon 
the shocking implications of a doctrine 
that makes it an evidence of disloyalty 
to criticize publicly the policies of gov- . 
ernment and the way in which they are 


administered. 


A DuBious OUTLOOK 


The 1951 balance sheet of our civil 
liberties is rather disturbing. We seem 
to be moving into the red. The emo- 
tional climate in which we are forced to` 
make decisions which affect our civil 
liberties is abnormal. American public 
opinion has become diseased with regard 
to the whole problem presented by Com- 
munism and disloyalty. We seem to 
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have lost our collective capacity for calm 
and wise reflection upon matters which 
call for the wisest of statesmanship. 

I do not believe that civil liberty in 
this country can long survive without a 
continuing determination on the part of 
the American people to preserve it. A 
very heavy responsibility rests upon 
every individual and every organization 
capable of exerting any influence to help 
keep that determination alive. One may 
ponder the words of that wise statesman, 


Edmund Burke. He was speaking of 
constitutions, while I have been discuss- 
ing the civil liberties which constitutions 
are, in large part, set up to protect, and 
SO his words apply t to both. a he 
said was this: 


Constitutions must be defended by the 
wisdom and fortitude of men. These qual- 
ities no constitution can give. They are 
the gifts of God, and He alone knows 
whether we shall possess such gifts at the 
time we stand in need of them. 
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Prejudice, Discrimination, and the Law’ 


By War Masrow 


N December 1944 a New York legis- 

lative investigating committee rec- 
ommended the enactment of a state fair 
employment practice law.? The bill in- 
troduced to carry out the committee’s 
recommendations proposed the creation 
of a state commission against discrimi- 
nation with power to investigate com- 
plaints, hold public hearings, and issue 
cease and desist orders enforceable in 
the courts. At that juncture, six dis- 
tinguished New York citizens, including 
Oswald Garrison Villard, all of whom 
strongly opposed racial or religious dis- 
crimination, wrote to the New Fork 
Times on February 13, 1945 opposing 
the fair employment practice bill as “a 
remedy .. . worse than the disease.” 
They urged that it was “far wiser to 
rely on the force of slow but steadily 
growing public opinion” than on any 
coercive legislation. Their view was 
not shared, however, by the Republican- 
dominated legislature, which quickly 
adopted the first state FEP law. 

The lugubrious prophecies of the six 
liberals have not been fulfilled. The 
New York State Commission Against 
Discrimination has not been “over- 
whelmed with claims.” It has been 
demonstrated that it is possible to 
lessen discriminatory practices by law 
and “serious harm” has not been done 
to the entire antidiscrimination move- 
ment. On the contrary, since 1945 


1I acknowledge my indebtedness to Dr. 
Morroe Berger, formerly research consultant 
of the Commission on Law and Social Action 
of the American Jewish Congress, for making 
available to me his forthcoming book (as yet 
untitled) on law and race relations. 

2 Report of the New York State Temporary 
Commission Against Discrimination, New York 
State Leg. Doc. (1945) No. 6. 


seven other states (New Jersey, Mas- 
sachusetts, Connecticut, Rhode Island, 
Washington, Oregon, and New Mexico) 
have enacted FEP measures modeled on 
New York’s Ives-Quinn law. Two states 
(New York and Massachusetts) have 
adopted fair educational practices laws. 
Two others (New Jersey and Con- 
necticut) have created new administra- 
tive machinery to enforce prohibitions 
against discrimination in hotels, restau- 
rants, theaters, and other places of pub- 
lic accommodation. Finally, six states 
(Indiana, Minnesota, New Jersey, New 
York, Pennsylvania, and Wisconsin) 
have forbidden discrimination in hous- 
ing built with the assistance of the state, 
the so-called urban redevelopment proj- 
ects, 


EFFICACY OF LEGISLATION DOUBTED 


Nevertheless, the effort to utilize the 
law as a catalyst of social change still 
encounters resistance. A false di- 
chotomy between education and legisla- 
tion is still advanced in opposition to 
civil rights laws. An analysis of the 
arguments against legislation in the 
light of the experience of the last dec- 
ade and recent scientific findings as to 
the prejudiced personality may there- 
fore be timely. ; 

But first some preliminary observa- 
tions. The members of the House of 
Representatives in the Eighty-first Con- 
gress who stripped the Powell FEP bill 
(H. R. 4453) of its enforcement powers 
and adopted a so-called voluntary meas- 
ure were not expressing their opposition 
to legislation as a means of eliminating 
discrimination. They were merely dem- 
onstrating their preference for a weak 
instead of a strong law. Yet even this 


a 
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group believed that the efforts of non- 
governmental agencies to reduce job 
bias needed governmental support and 
that a federal Fair Employment Practice 
Commission, even though it lacked the 
power to enforce its directives, was a 
useful device to attack discriminatory 
employment practices. ‘The experiences 
of President Roosevelt’s wartime Com- 
mittee on Fair Employment Practice, 
which likewise lacked enforcement pow- 
ers, shatter that complacent optimism; è 
but the fact remains that the House ma- 
jority was demonstrating its faith in 
legislation as a means of effectuating 
change. 

Our concern is with that ever dwin- 
dling number who are opposed to any 
legislative intervention in the field of 
group relations, not because they favor 
the continuance of the status quo or ap- 
prove racial or religious discrimination, 
but because, they doubt the efficacy of 
legislation. Of course no argument will 
convince those who mask their opposi- 
tion to increased opportunities for eth- 
nic minorities by a falsely proclaimed 
fear of legislation. 


BEHAVIOR VERSUS ATTITUDE 


This disbelief in legislation comes 
from the notion that laws affect only 
outward behavior, and that to attempt 
to outlaw discrimination without dis- 
turbing its root cause, prejudice, is to 
treat the symptoms and not the malady 
that will continue to produce them. An- 
other deterrent to legislative action is 
the fear that statutory prohibitions far 
in advance of the mores of a commu- 
nity will be as ineffectual as the Eight- 
eenth Amendment; that prejudice, like 
liquor, will be widely bootlegged; and 
that consequently such laws will boom- 
erang and retard the improvement of 


3 See Final Report, Fair Employment Prac- 


tice Committee, June 28, 1946 (Washington: 
Government Printing Office, 1947), p. V. 


group relations. Often, added to this 
skepticism is the optimistic belief that 
prejudice is gradually lessening and that 
if we continue present efforts by “edu- 
cation” to increase good will, while 
avoiding drastic remedies, more durable 
and lasting results will follow. 

Happily there are few today who 
share the rigid fatalism of William 
Graham Sumner, whose dogmatic asser- 
tions about folkways and mores and 
their imperviousness to planned social 
change affected an entire generation. 
The Sumner stereotype that “‘stateways 
cannot change folkways” and that “‘leg- 
islation” is as futile as “preaching” in 
affecting basic social patterns * has few 
authoritative adherents today. Myrdal 
has rightly characterized it as a “crude 
and misleading” theory which ignores 
the changes, the conflicts, and the mo- 
bility of western institutions and opin- 
ions.” MacIver points out that the 
mores are not “static and irresistible,” 
but full of “inconsistencies and strains” 
and responsive to new situations.’ Nev- 
ertheless, as late as 1948, four out of 
every ten persons questioned believed, 
according to George Gallup, that “peo- 
ple can’t be forced to change deep- 
rooted prejudices by passing laws.’’? 
This cultural lag between popular be- 
lief and the social scientist’s conclu- 
sions remains a roadblock to further 
legislative attack on discrimination. 


DISCRIMINATION DISTINGUISHED 
FROM PREJUDICE . 


But even were we to accept this popu- 
lar notion, discrimination as distin- 
guished from prejudice could still be at- 


t William Graham Sumner, Folkways (Bos- 
ton: Ginn & Co., 1911), p. 95. 

6 Gunnar Myrdal, An American Dilemma 
(New York: Harper & Brothers, 1944), p. 1032. 

eR., M. MacIver, The More Perfect Union 
(New York: The Macmillan Co., 1948), p. 279. 

T Radio broadcast over CBS, October 10, 
1948. 
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tacked successfully. Many victims of 
discrimination cannot wait upon the 
long, difficult, and uncertain process of 
eradicating prejudiced attitudes. They 
are concerned here and now with hostile 
acts. They are willing to risk working, 
studying, living with bigots, if only they 
may be granted opportunities still de- 
nied them. Whethér or not rigid sub- 
jective attitudes can be softened, this 
group seeks to attack outward behavior 
so that it may reap the fruit of such 
work. Even if legislation had no ef- 
fect on prejudicial attitudes or worsened 
them, this group would nevertheless 
press for curbs on discrimination. 

Fortunately, we know a great deal 
more about prejudice and discrimina- 
tion than was known a generation ago. 
We know that they are different phe- 
nomena, differently motivated and re- 
sponding to different treatment. We 
can no longer accept as a simple axiom 
that prejudice causes all discrimination 
and that removing the latter is impos- 
sible unless the former likewise is ex- 
tirpated. We know, for example, that 
many a person conforms to the discrimi- 
natory patterns of his group, not be- 
cause he is prejudiced but because it is 
easier to discriminate than to resist the 
group’s demand for conformity. We 
know, too, that attitudes do not auto- 
matically flower into behavior, and that 
whether or not a prejudiced person acts 
in accordance with his beliefs depends 
on many factors, not the least of which 
is the community’s notion of what is 
right and proper. We also know that 
while some prejudice is based on mis- 
information, a more significant root 
cause is the status gain achieved ‘by 
looking down on an “inferior” group. 
Finally, recent studies of the “authori- 
tarian” and prejudiced personality indi- 
cate that hatred and hostility towards 
large groups in our society are essen- 
tially a displacement into other channels 
of aggression bred by frustration. 


CUSTOMER REACTION TO 
NECRO CLERKS 


When the New York FEP law went 
into effect on July 1, 1945, department 
store owners in New York City had to 
consider whether they could “safely” 
hire Negro salesclerks, “safety” being 
determined by customer reaction. If in 
fact there was marked customer resist- 
ance to such employees, then competi- 
tion, if nothing else, would make it diff- 
cult, if not impossible, to change exist- 
ing lily-white practices. The American 
Jewish Congress asked Professor Ger- 
hart Saenger of New York University 
to test customer responses. Professor 
Saenger’s researchers stationed them- 
selves near sales counters in nine de- 
partment stores in which Negro and 
white salesclerks were working side by 
side, and thereafter followed to the 
street and there interviewed customers 
who had made purchases from the Ne- 
gro or the white employees. 

Professor Saenger found that 21 per 
cent of the group which had dealt with 
Negro employees were “opposed to the 
hiring of. Negro sales personnel gener- 
ally.” The same distribution of preju- 
dice was found in the group which had 
dealt with white employees. One-fifth 
of the customers talking to Negro clerks 
stated one hour later that they had 
never seen any Negro clerks in that de- 
partment store! One-third of the cus- 
tomers talking to white clerks standing 
beside a Negro likewise stated that they 
had not seen any Negro clerks. A few 
of the customers who told the interview- 
ers they would never buy from a Negro 
had in fact completed a purchase from 
a Negro salesclerk just an hour before. 

Professor Saenger pointed out that if 
prejudiced persons acted upon their be- 
liefs there would be a higher percentage 
of such people among the group which 
had not dealt with the Negro clerks 
than among those who had. But the 
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percentages were the same. He drew 
the conclusions that it is not safe to 
measure behavior by an assertion of at- 
titude, that prejudiced persons will ac- 
cept a fait accompli, and that this in- 
consistency between attitudes and be- 
havior is frequently rationalized by an 
inability even to perceive or to recollect 
the color of the salesperson who waited 
on them.’ 


THe CONFORMITY FACTOR 


Much discrimination does not stem 
from prejudiced attitudes but from the 
need to conform to prevailing social 
standards. What Dr. Chein refers to as 
the “conformity dimension of prejudice” 
plays a large role in sustaining discrimi- 
natory behavior.® As he points out, 
“educational measures applied to this 
dimension only succeed in engendering 
guilt feelings” and perhaps hostility to- 
wards the victim of the discrimination. 
The importance of this conformity is 
likewise stressed by Professor Merton,’ 
who describes the ‘‘fair-weather liberal” 
or the unprejudiced discriminator who 
follows community patterns without be- 
lieving in them. 

In no community, no matter how 
prejudiced, is there a uniformity of atti- 
tude. Northerners are prone to regard 
the South as one undifferentiated mass 
of bigotry. Such a conclusion is of 
course preposterous. The best demon- 
stration of its falsity is the elaborate 
legal measures designed by the southern 


8 Gerhart Saenger and Emily Gilbert, “Cus- 
tomer Reactions to the Integration of Negro 
Sales Personnel,” International Journal of 
Opinion and Altitude Research, Spring 1950, 
pp. 57—76. 

®Ysidor Chein, “Some Considerations in 
Combatting Intergroup Prejudice,” Journal of 
Educational Sociology, March 1946, pp, 412- 
19, 

10 Robert K. Merton, “Discrimination and 
the American Creed,” Chap. XI in R. M. Mac- 
Iver (Ed ), Discrimination and National Wel- 
fare (New York: Harper & Brothers, 1949), 
pp. 103-10. 


lawmaker to create and reinforce preju- 
dice. If everyone in the South looked 
at the Negro with contempt and revul- 
sion, it would not be necessary to enact 
laws (and occasionally to punish viola- 
tors) forbidding racial intermarriage 
and rigorously commanding the separa- 
tion of Negro and white. Southern Jim 
Crow laws are designed to whip the 
rebel, the nonconformist, and the lag- 
gard in line. It is this minority lacking 
prejudice but conforming to the mores 
that would readily accept and obey a 
statute which forbids antisocial or dis- 
criminatory behavior. 

How large this minority is, even in 
the South, is indicated by recent opin- 
ion polls. A survey of factory workers’ 
opinions by the McGraw-Hill Research 
Department showed that 48 per cent of 
southern workers approved a federal 
fair employment practices act.*7_ A Gal- 
lup (American Institute of Public Opin- 
ion) poll of January 17, 1949 revealed 
that one-third of southern whites fa- 
vored a federal antilynching law, and 
one-sixth did not believe that Negroes 
should be segregated on interstate rail- 
ways or buses. 

Recent findings by psychologists indi- 
cate that conventionality and submis- 
siveness to authority play a significant 
role in the prejudiced personality, that 
“he would be impressed by legal re- 
straints against discrimination,’ and 
that his “self-restraint would increase 
as minority groups became stronger 
through being protected.” 18" Such an 
insight leads the way to the profound 


11 Cf, Strauder v. West Virginia, 100 U.S. 


“303, at 308 (1879), where the United States 


Supreme Court declared that a law excluding 
Negroes from jury duty was “a stimulant to 
that race prejudice.” 

12 Factory, Nov. 1949, pp. 103-106. This 
figure presumably includes southern Negro 
workers. 

13T. W. Adorno, et al, The Authoritarian 
Personality (New York: Harper & Brothers, 
1950), pp. 973-74. 


PREJUDICE, DISCRIMINATION, AND THE LAW 13 


conclusion that, if prejudice causes dis- 
crimination, discrimination causes preju- 
dice, and that an attack on either will 
lessen the other. 


EXPERIENCE IN HOUSING PROJECTS 


New York City in the last decade has 
been engaged in a tremendous public 


housing program. Today 50,000 fami- ` 


lies, about 200,000 persons, live in such 
housing projects in that city. All of 
that housing is completely biracial and 
unsegregated. The administrators of 
this vast housing program were con- 
cerned with providing shelter for those 
desperately in need of decent homes.** 
Psychologists, however, wondered what 
effect this living together had in an at- 
mosphere where Negro and white were 
considered as equal and where there 
were no all-Negro or all-white projects 
or buildings or even wings. They com- 
pared the attitudes of housewives in 
two New York City housing projects 
with two comparable Newark, New Jer- 
sey, projects where Negroes and whites 
lived in the same development but were 
assigned to different buildings or por- 
tions of buildings. Having satisfied 
themselves that both groups of tenants 
were people of similar education and 
circumstances, who possessed similar at- 
titudes toward Negroes before moving 
into these housing developments, they 
learned that after living in such proj- 
ects: 

1. The attitudes of the housewives in 
the two integrated projects were consid- 
erably less prejudiced than those in the 
two segregated ones. From 10 to 13 per 
cent spontaneously revealed prejudice in 
the former, as against 31 to 38 per cent 
in the latter. 

2. Two-thirds of the housewives in the 
integrated projects reported a desire to 
be friendly with their Negro neighbors, 


14 Thomas F. Farrell, “Object Lesson in 
Race Relations,” New York Times, Magazine 


. Section, Feb. 12, 1950. 


as against one-tenth in the segregated 
projects. 

3. In the segregated projects from 72 
to 82 per cent stated that they would 
rather not live in the same buildings 
with Negroes; in the integrated proj- 
ects the corresponding percentages were 
22 to 25 per cent. 

4, Finally, and most significantly, the 
percentage of those who themselves re- 
ported a changed attitude in favor of 
Negroes was 59 and 62 per cent in the 
integrated projects, and only 13 and 17 
per cent in the segregated ones." 

So we find that an effort to eliminate 
discrimination has resulted in significant 
changes of attitudes, in a lessening of 
prejudice more substantial than could 
have been achieved by frontal assaults 
on mental states. 


- IN THE ARMY AND IN DETROIT 


The same change -of attitudes took 
place under dramatic circumstances dur- 


ing the fighting in France. Faced with 


a shortage of combat troups, the Theater 
Command of the Army invited Negro 
service troops in the area, then serving 
in segregated units, to volunteer for 
combat service in white divisions. Ne- 
gro soldiers organized into platoons were 
then placed in white regiments in eleven 
white combat divisions, where they 
fought side by side with white troops 
for months. 

Thereafter, white officers and men in 
seven of the divisions were interviewed, . 
including two divisions composed of 
men predominantly southern in back- 
ground. Although two out of every 
three white men admitted that at first 
they “had been unfavorable” to the idea 
of serving alongside of colored platoons, 
three out of every four stated that the 
feeling had changed after this combat 
service. The response of the southern- 

18 Morton Deutsch and Mary Evans Collins, 


“Interracial Housing,” Journal of Housing, 
January, March, and April 1950. 
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ers varied only slightly from that of 
non-southerners.?® 

That living or working together on a 
plane of equality results in a lessening 
of prejudice was demonstrated by the 
experiences in the Detroit race riot of 
June 21, 1943. Although this bloody 
riot raged through the entire city, com- 
petent observers reported no untoward 
incidents in mixed neighborhoods where 
whites had lived alongside of Negroes, 
in the Detroit war factories where inte- 
grated employment was the rule, or in 
Wayne University, in the heart of De- 
troit, where Negro and white students 
continued their classes without any fric- 
tion.?? 

These experiments have great poten- 
tialities in race relations. They show 
not only that discrimination may be 
lessened without first removing preju- 
dice but also that removing discrimina- 
tion results as a by-product in a lessen- 
ing of prejudice. Thus, as Roscoe 
Pound has observed, law makes habits 
instead of waiting for them to grow.*® 


SOCIAL CHANGE EFFECTED BY LAW 


The role of the law in stimulating and 
precipitating social change has long been 
noted. Five years ago the southern lib- 
eral would have vehemently contended 
that segregation even in higher educa- 
tion could not be outlawed and that 
any legal effort to compel the admission 
of Negroes to white southern colleges 
would only hamper and delay the 
gradual advances being made to in- 
crease educational opportunities for Ne- 


16 See To Secure These Rights, the report of 
the President’; Committee on Civil Rights 
(Washington: Government Printing Office, 
1947), pp. 83-84. - 

17 Alfred McClung Lee and Norman D. 
Humphrey, Race Riot (New York: Dryden 
Press, 1943), p. 140. 

18 Roscoe Pound, The Task of Law (Lan- 
caster, Pa.: Franklin and Marshall College, 
1944), p. 25. 
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In January 1948 the United 
States Supreme Court ruled that Okla- 
homa must provide professional legal 
education for Negroes not only equal to 
that available for white students but at 
the same time.” This ruling, fortified 
by two others in June 1950,7 has re- 
sulted in a spectacular advance in al- 
most every southern state.*” 

Thus, without awaiting any obvious 
change in popular attitudes, a wedge has 
been driven into the entire southern Jim 
Crow educational system which in time 
is bound to shatter it. What is equally 
significant is that despite an occasional 
grumble of protest, there has been a 
general acceptance of the Supreme 
Court’s mandate which in effect makes 
impossible the segregated system in 
higher education. 

The mere enactment of a statute is, 
of course, no assurance that its com- 
mands will be obeyed; and a civil rights 
statute which is openly flouted or cir- 
cumvented will not lessen either dis- 
crimination or prejudice. There are 
risks attendant upon the enactment 
even of soundly conceived and soundly 
drafted legislation, and even the most 
ardent supporters of civil rights legisla- 
tion must inquire, Can such laws be en- 
forced? 


PROOF oF DISCRIMINATION 


There is a widespread skepticism 
about the effectiveness of antidiscrimi- 
nation laws which arises from the no- 


19 Cf, Charles S. Mangum, Jr., The Legal 
Status of the Negro (Chapel Hill: University 
of North Carolina Press, 1940), p. 29. 

20 Sipuel v. Board of Education, 331 US. 
631 (1948). 

21 Sweatt v. Painter, 339 US. 629 (1950); 
McLaurin v. Oklahoma State Regents,~ 339 
U.S. 637 (1950). 

22 See American Jewish Congress and Na- 
tional Association for the Advancement of 
Colored People, Civil Rights in the United 
States in 1950: A Balance Sheet of Group Re- 
lations, pp. 43-49; ibid. for 1949, pp. 31-32; 
ibid. for 1948, pp. 23-24. 


PREJUDICE, DISCRIMINATION, AND THE Law 15 


tion that it is difficult, if not impossible, 
to prove a case of discrimination. Pro- 
fessor Saenger, in another of his studies, 
asked a sample of residents of New 
York City whether they believed the 
Ives-Quinn law could be effective. Sixty- 
nine per cent of the Jews questioned did 
not have confidence in such legislation.*® 
The reason for this lack of confidence 
was the belief that an employer could 
always conceal the basis for his biased 
rejection of an applicant and that the 
law was too clumsy an instrument to re- 
veal the truth. 

That there are difficulties in proving 
an individual case of discrimination 
goes without saying,** but government 
agencies have been able to establish not 
only racial or religious bias but motiva- 
tions far more complex. The simple 
fact is that discrimination involving any 
considerable group of persons over any 
considerable period of time cannot be 
concealed. The National Labor Rela- 
tions Board has experienced no difficulty 
in establishing an employer’s discrimi- 
nation against union men in every inci- 
dent of the employment relationship: 
hiring, promotion, transfer and dis- 
charge. ‘There are now over eighty-six 
volumes of NLRB decisions which re- 
cord countless unsuccessful efforts of 
employers to conceal antiunion actions. 
When the Wagner Act became law in 
1935, there were about three million or- 
ganized trade unionists in the country. 
Ten years later, before the Taft-Hartley 
Act weakened the powers of the NLRB, 
the number of trade unionists had risen 
to fifteen million—an increase which 
most observers attribute in large part 
to the zealous enforcement of the Wag- 


28 Gerhart Saenger and Norma S. Gordon, 
“The Influence of Discrimination on Minority 
Group Members in Its Relation to Attempts 
to Combat Discrimination,” Journal-of Social 
Psychology, Vol. 31 (1950), pp. 95-120. 

34 See “An American Legal Dilemma-—-Proof 
of Discrimination,” note, Chicago Law Re- 
view, Autumn 1949, pp. 107-125, 


ner Act.*® Racial or religious discrimi- 
nation is in principle easier to detect, 
because it is directed against entire 
groups instead of specific individuals. 

Most discrimination is crude and 
avowed. The factory which gives Ne- 
groes menial jobs only, the restricted 
development which bars Jews, the cop- 
per mine which pays Latin Americans 
less than “Anglos” for the same quality 
and quantity of work, the medical 
school which puts a quota on the num- 
ber of Jews it admits—all of these are 
vulnerable to any governmental investi- 
gation. 

Six years’ enforcement of the New 
York and New Jersey FEP laws indi- 
cates that even cautious and slow-mov- 
ing administrators are able to prove dis- 
crimination when in fact it exists. The 
New York State Commission Against 
Discrimination, in investigating a com- 
plaint, examines the over-all policies, 
practices, and patterns of an employer, 
as well as the merits of the individual 
complainant. It is significant that in 
almost six years of operation it found 
an over-all discriminatory policy in 403 
cases even though there was no merit 
to the complaint of the individual who 
first brought the problem to SCAD’s at- 
tention.” 


DISCRIMINATION IN EDUCATION 
Proving discrimination in education 
likewise presents no insuperable diff- 
culties. In 1948 David S. Berkowitz 
made a study °? of educational discrimi- 
nation for the New York State Tempo- 
rary Commission on the Need for a 


26 Paul R. Hutchings, “Effect on the Trade 
Unions,” in Louis G. Silverberg (Ed.), The 
Wagner Act: After Ten Years ppuan of Na- 
tional Affairs, 1945), p. 73. 

26 Annual Report (1950): of the New York 
State Commission Against Discrimination, p. 
vii. 

27 David S. Berkowitz, Inequality of Otpor- 
tunity in Higher Education, New York State 
Leg. Doc. (1948) No. 33, pp. 107-125. 
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State University, in which he estab- 
lished the statistical principles upon 
which discrimination, that is, unequal 
treatment, could be proved. Any in- 
vestigator who follows his analysis, ex- 
amining both the rejected and the suc- 
cessful applications to a school and 
sorting them as to the factors, avowed 
and suspected, upon which selection is 
made, will be able to establish discrimi- 
nation against a group, even though not 
against a particular individual. 

Of course, the enterprises or institu- 
tions which will be regulated by a pro- 
posed statute will always find argu- 
ments against legislation. The Associa- 
tion of American Colleges meeting in 
1948, while conceding the prevalence of 
discriminatory practices against racial 
and religious groups, urged “education 
and voluntary action” instead of “co- 
ercive legislation.” The Association 
feared that such legislation would 
threaten “the freedom of colleges now 
independent of political control.” It 
suggested therefore the appointment of 
a national commission under the -aus- 
pices of the association which would 
launch an “active program” to broaden 
educational opportunity.*® Such a Com- 
mission on Minority Groups was ap- 
pointed, but, according to its 1949 and 
1950 annual reports, it planned nothing, 
did nothing, and merely endorsed the 
“voluntary” action of other educators. 

A more disinterested group of edu- 
cators, the President’s Commission on 
Higher Education, while urging educa- 
tional institutions to act as “pioneer- 
ing agents” in fighting discrimination, 
pointed out that “the urgency of the 
issues” did not promise to let a satisfac- 
tory democratic outcome await “tardy 
voluntary action.” In recommending 
state fair educational practice laws, it 
observed: “Where assurances of good 
conduct in the fields of public concern 


28 See School and Society, Feb. 14, 1948, pp. 
117-18, 


have not been forthcoming from citi- 


zens’ groups, the passage of laws to en- 


force good conduct has been the correc- 
tive method of a democratic society.” *° 


LEGISLATION Is EpUCATIVE 


An unfortunate dichotomy is some- 
times made between legislation and edu- 
cation, as if they were conflicting tech- 
niques. The fact is that legislation 
thrives best when it receives the alert 
and informed support of the entire com- 
munity. That support can be quick- 
ened and nourished by an educational 
campaign which attempts to encourage 
voluntary compliance with its provi- 
sions, to inform its direct beneficiaries 
how they can utilize it, to correct mis- 
information, and in general to trans- 
form the commands of the statute into 
the behavior patterns of the community. 
Even the campaign for the enactment 
of a bill is itself an educational device 
which stimulates the flow of informa- 
tion, stirs advocates and opponents to 
debate, and transforms the sociological 
problem into a popular issue. There- 
after, every step in the enforcement of 
such a law provides opportunities for 
the deepening of popular understanding 
and the awakening of support: the issu- 
ance of regulations, the public hearing, 
the announcement of cases settled, and 
the annual report. Civic agencies share 
with government the obligation to par- 
ticipate in this effort to educate. 

Of course, the converse is also true. 
Carey McWilliams in a seminal essay. 
has shown that “anti-Oriental prejudice 
[on the West Coast] becomes a part of 
the mores in large part as a result of 


29 Equalizing and Expanding Individual Op- 
portunity, Vol. TI of the Report of the Presi- 
dent’s Commission on Higher Education, 
Washington: Government Printing Office, 1947. 
Among the distinguished educators on the com- 
mission were Sarah G. Blanding, O. C. Car- 
michael, Arthur H. Compton, Milton 5. Eisen- 
hower, Alvin C. Eurich, Douglas S. Freeman, 
and George D. Stoddard. 
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incessant propaganda and agitation for 
the enactment of various [anti-Oriental] 
legislative proposals.” °° 

Law itself is an educational device. 
As Dicey has pointed out: “No facts 
play a more important part in the crea- 
tion of public opinion than laws them- 
selves.” 8 The enactment of a law is 
often the signal for a reappraisal of past 
thinking “and past behavior, and the 
replacement of attitudes and conduct 
based on unthinking conformance to 
outmoded patterns. Cantril reports that 
after statutes were enacted repealing the 
arms embargo, instituting conscription, 
and repealing prior neutrality laws, there 
was a 10 per cent rise in opinion fa- 
vorable to these actions, compared 
with opinion before the statutes were 
adopted.** 


USEFULNESS OF LEGISLATION 


Granting the effectiveness of well- 
drafted laws which can be enforced, 
there will always be those who insist 
that particular legislation is not timely, 
that it does not have popular support, 
and that consequently it will boomer- 


` 89 Carey McWilliams, “Race Discrimination 
and the Law,” Science and Soctety, Winter 
1945, p. 7. 

31A. V. Dicey, Lectures on the Relations 
Between Law and Public Opinion in England 
During the Nineteenth Century (2nd ed. Lon- 
don: Macmillan, 1941), p. 465. 

83 Hadley Cantril, Gauging Public Opinion 
(Princeton, N. J.: Princeton University Press, 
1944), p. 228. 


ang. One short answer is that our leg- 
islative bodies are so slow to move, so 
resistant to new ideas, so packed with 
representatives of rural areas, that lezis- 
lation really in advance of popular un- 
derstanding and support will not be en- 
acted. The civic agency which seeks a 
legislative reform need not be deterred, 
therefore, by the fear that it is acting 
precipitately. It will not succeed until 
the legislators who possess more sensi- 
tive instruments for listening to the 
public pulse believe the times are ripe. 
Meanwhile, even the premature and 
therefore unsuccessful legislative cam- 
paign prepares the way for the future. 

Of course, legislation, in the sense of 
statutory commands or prohibitions, will 
not solve every problem in race rela- 
tions. When gang fights occur in a city 
like Boston between Jewish and Trish 
Catholic boys or between those of Irish 
and Italian descent, we are in an area 
where the heavy hand of law can do 
little more than preserve the peace. 
The underlying tensions created by a 
virulent prejudice can yield only to 
other remedies—not within the scope 
of this essay. 

But when we contemplate the vast 
areas in which the irrelevant factors of 
birth or ancestry still stand as barriers 
to the achievement of full and equal op- 
portunity, we must realize that no other 
technique of social control promises as 
quick, durable, and meaningful results 
as well-conceived and vigorously en- 
forced civil rights legislation. 
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Organizations Promoting Civil Rights and Liberties 


By JOSEPH 


RGANIZATIONS of private cit- 

izens have long been recognized 
as an essential aspect of present-day 
democracy. Their evolution has reflected 
the constant decrease in the power of the 
individual to affect the actions of those 
who control our lives. Government of- 
ficials hold their positions by the consent 
of large constituencies in which the in- 
dividual is lost. Our days are shaped 
by vast corporations which may be 
regarded as supplemental governments 
in themselves.1 The individual has no 
power over these vast forces. 

Organizations, therefore, exist for the 
purpose of uniting the forces of those 
who share a belief in some objective. 
But, even among those who share a 
common desire to implement the con- 
stitutional guarantees of freedom and 
equality, there is wide divergence as to 
objectives. There is further divergence 
as to the best means to achieve agreed- 
upon objectives. 

It sometimes appears as if at least 
one organization now exists in America 
for each objective and for each con- 
ceivable path to that objective, and that 
these organizations are supplemented by 
a vast number combining two or more 
objectives, plus a superstructure of co- 
ordinating and special-purpose agencies. 
To most citizens, therefore, the network 
of organizations now seeking to effec- 
tuate democracy is a jerry-built affair 
which must be inefficient to the point of 
ineffectiveness. 

Before considering whether that is 
true, a brief review of the existing or- 


1 See the essay on “Private Governments 
and the Federal Constitution,” in Alexander H. 
Pekelis, Law and Social Action (Ithaca, N. Y.: 
Cornell University Press, 1950), pp. 91-127. 
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ganizations is in order. Since no en- 
tirely logical system of ‘classification is 
possible, the classification below nec- 
essarily has as haphazard an appearance 
as the organizational structure itself. 


THe Crvi. LIBERTIES ORGANIZATIONS 


The organizations operating primarily 
in the field of civil liberties may be 
taken first, if only because their number 
is relatively few.* Outstanding, of 
course, is the American Civil Liberties 
Union. The greater part of its resources 
is directed to the field classically as- | 
sociated with its title—the struggle 
against suppression of freedom of? ex- 
pression by the government. ‘Thus it 
prosecutes, or files amicus curiae briefs, 
in test cases involving censorship and 
other forms of suppression, and opposes 
restrictive legislation, national, state, and 
local. In addition, it speaks out against 
efforts by private groups to suppress 
ideas which they find objectionable. 
Finally, ACLU also plays a supporting 
role in the struggle for civil rights. 

Other organizations concerned largely 
with civil liberties issues are the Work- 
“ers Defense League and the Civil Rights 
Congress. The latter is often charged 
with being a Communist front. 

The work of these organizations is 
supplemented by a large number of 
bodies whose chief activity is in fields 
other than the protection of civil lib- 
erties. Many such groups have spoken 

2 This article adopts the arbitrary definitions 
of the terms “civil liberties” and “civil rights” 
which group under the former the various 
rights of freedom of expression and the rights 
accorded to persons charged with crimes, and’ 
which regard as civil rights the protection 


against discrimination and segregation because 
of race, religion, and national origin. 
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out in the last few years against the 
current wave of repression. For ex- 
ample, at recent Congressional hearings 
on antisubversive legislation, opposition 
to pending bills was expressed by such 
diverse groups as Américan Federa- 
tion of Labor, Congress of Industrial 
Organizations, National Farmers Union, 
Friends Committee on National Legisla- 
tion, Methodist Church (Boston Area), 
Newark Board of Christian Social Rela- 
tions of the Episcopal Church, Women’s 
International League for Peace and 
Freedom, National Asociation for the 
Advancement of Colored People, Amer- 
ican Jewish Congress, and American 
Veterans Committee.® 

Also represented at those hearings was 
the National Civil Liberties Clearing- 
house. This is a co-ordinating body 
formed by scores of organizations in- 
terested in preserving civil liberties and 
civil rights. At the hearings on the 
1950 antisubversive bill, it spoke on 
behalf of eighteen organizations. It 
holds conferences at regular intervals, 
at which the affiliated organizations ex- 
change views on program and strategy. 


SEPARATION OF CHURCH AND STATE 


Questions concerning freedom of reli- 
gion and the constitutional requirement 
of separation of church and state have 
attracted increasing attention of or- 
ganizations in recent years. Protestants 
and Other Americans United for Separa- 
tion of Church and State, formed in 
1947, has actively supported litigation, 
particularly with respect to sectarian 
influence in public school systems. The 
recently formed Committee on Federal 
Aid to Public Education is struggling for 
a federal bill granting financial aid to 


8 Hearings before House Committee on Un- 
American Activities, 81st Cong., 2nd sess., on 
H. R. 3903 and 7595 (1950); Hearings before 
Senate Committee on Judiciary, 80th Cong., 
2nd sess., on H. R. 5852 (1948). 


state public school systems which would 
provide that none of the appropriated 
money would be used to assist parochial 
or other nonpublic institutions. 

Here also there has been activity by 
many organizations not exclusively con- 
cerned with this field. These include 
the American Civil Liberties Union, 
American Jewish Congress, Synagogue 
Council of America, and other Jewish 
organizations mentioned below. The 
many different questions concerning reli- 
gious practices in the public school sys- 
tem, for example, have evoked action 
by agencies representing the various 
Christian denominations and by such 
education organizations as the National 
Education Association, the American 
Council on Education, and teachers’ 
groups. 


Crvit RIGHTS OrcANIZATIONS— 
VARYING TECHNIOUES 


There are any number of bases on 
which one may analyze the various or- 
ganizations active in the struggle for 
civil rights. Thus, some, but by no 
means all, specialize in a single field, 
such as employment, housing, or the 
poll tax. An analysis may be based on 
the underlying philosophy as revealed 
by the activities as a whole. Goodwin 
Watson, ir his careful study,* classifies 
the “patterns of action” as : (a) ex- 
hortation to good will; (b) education 
designed to clear away false concep- 
tions; (c) participation, that is, the 
encouragement of joint action by com- 
munity groups; (d) revelation of exist- 
ing community problems; (e) negotia- 
tion on a confidential basis, designed 
to eliminate discrimination; (f) conten- 
tion, that is, the uncompromising in- 
vocation of legal rights; and (g) preven- 
tion, that is, the use of prophylactic 
measures to prevent potential conflicts. 


4 Goodwin Watson, Action for Unity, New 
York: Harper and Brothers, 1947. 
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Another method of analysis is to 
examine the actual activities, the specific 
tasks, which the organizations have set 
themselves. There is so much work to 
be done that, inevitably, organizations 
have tended to concentrate on a limited 
number of self-imposed assignments. 

Illustrative of the various kinds of 
work now being carried on are: (1) 
research, (2) generalized good-will prop- 
aganda, (3) publicity as to the facts of 
discrimination, (4) litigation or filing of 
amicus curiae briefs in defense of civil 
rights, (5) tests of the constitutionality 
of hostile legislation, (6) origination 
and drafting of favorable legislation, (7) 
support of pending legislation, (8) pros- 
ecution of proceedings for the enforce- 
ment of legislation, (9) direct dealing 
with government executives to eliminate 
discriminatory practices, (10) direct 
dealing with private individuals to elim- 
inate discriminatory practices, (11) non- 
violent resistance to discrimination, (12) 
encouragement of intergroup participa- 
tion in community activities, and (13) 
community self-surveys of discrimina- 
tory practices. Any number of subdivi- 
sions may be made even within these 
headings. 

It would also be desirable to study the 
structure, the financing, and the mem- 


bership of the various interested groups. - 


That has been done ‘on a limited scale 
in the Directory of Agencies in Inter- 
group Relations published by the Amer- 
ican Council on Race Relations, which 
contains data on membership, finances, 
groups served, problem areas, methods, 
purposes, and activities. A more de- 
tailed study of three of the ledding 
organizations best known for their “con- 
tentious” activities appears in a note in 
the Yale Law Journal ® which describes 
and offers critical suggestions on the 
work of the American Civil Liberties 


5 Note, “Private Attorneys-General: Group 


Action in the Fight for Civil Liberties,” 58 
Yale Law Journal 575 (1949). - 


~ 


Union, the National Association for the 
Advancement of Colored People, and 
the American Jewish Congress. 

The following discussion will attempt 
to bring out the chief activities of the 
groups discussed. Space limitations 
make it obviously impossible to mention 
all active groups. The 1948-49 Direc- 
tory of Agencies in Intergroup Relations, 
just mentioned, listed 302 independent 
private organizations with 726 branches 
(plus 73 public agencies with 23 
branches). Today the list would prob- 
ably be longer. _ 


Groups concerned with equality for 
Negroes 


Most prominent in the -struggle for 
equality for Negroes is the National 
Association for the Advancement of 
Colored People. It is best known for 
the many cases it has fought through 
the courts and the important rulings it 
has won from the United States Supreme 
Court, notably the decisions of last June 
in the Texas and Oklahoma University 
cases.© The NAACP also carries on 
major campaigns for federal and local 
legislation, prosecutes enforcement pro- 
ceedings, and works with government 
officials to eliminate discriminatory prac- 
tices. It has played a leading role in 
defending Negroes victimized by dis- 
crimination in judicial proceedings. 

The National Urban League is less 
well known, principally because its ac- 
tivities are not of a nature which at- 
tracts attention. It performs the pains- 
taking task of widening employment 
opportunities for Negroes by persuading 
employers to employ them in previously 


s closed occupations, and by finding, and 


encouraging the training of, applicants 
to fill the jobs. In addition, it engages 
in research, makes community surveys 
„such as its detailed study of discrimina- 


e Sweatt v. Painter, 339 U. S. 629 (1950); 
McLaurin v. Oklahoma State Regents for 
Higher Education et al., 339 U. S. 637 (1950). 
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tion in Baltimore in 1950, and provides 
feld service in tension situations. 

The American Council on Democracy 
represents a group of Negro fraternities 
and sororities engaged in legislative and 
judicial matters affecting civil rights. 
Concentrating on equal rights for Ne- 
groes in the South are the Southern Con- 
ference Educational Fund and the 
Southern Regional Council. 


Jewish organizations 


The leading Jewish organizations in 
this field are American Jewish Congress, 
Anti-Defamation League of B’nai B'rith, 
and American Jewish Committee. The 
first of these is best known for activities 
designed to invoke legal sanctions 
against discrimination, including draft- 
ing legislation and participating in litiga- 
tion affecting constitutional and legisla- 
tive rights. It also engages in research 
on intergroup tension, investigates and 
publicizes the existence of discrimina- 
_ tion, provides assistance in the handling 
of tension situations, and organizes com- 
munity action in support of its ob- 
jJectives. While the Anti-Defamation 
League and the American Jewish Com- 
mittee engage in thése activities to some 
degree, their major emphasis has been 
on changing unfavorable community at- 
titudes through the extensive use of the 
mass media of communication. They 
also investigate and expose anti-Semitic 
groups. Supplementary activities are 
carried on by -the Jewish War Veterans 
and the Jewish Labor Committee. 

The work of these groups has been co- 
ordinated to a substantial degree by the 
National Community Relations Advisory 
Council, which is composed of the five 
national organizations already named, 
the Union of American Hebrew Con- 
gregations, and twenty-seven local Jew- 
ish community councils. Similar co- 
ordination on the local scene has been 
achieved to some extent through the 
many Jewish community relations coun- 


cils organized on a city or state basis. 
Finally, each of the three rabbinical as- 
sociations representing the Orthodox, 
Conservative, and Reform Congrega- 
tions has committees concerned with 
civil rights problems. 

The Jewish groups, to a greater extent 
than the organizations serving other mi- 
norities, have treated the problem of 
discrimination as indivisible, and have 
participated in cases affecting not only 
Jews but also Negroes, Japanese, Mexi- 
can-Americans, and others. 


Other groups 


The only civil rights organization 
representing an Oriental minority is 
the Japanese-American Citizens League, 
which has campaigned actively in recent 
years for repeal of the Oriental Exclu- 
sion Act and other anti-Oriental legisla- 
tion. It also conducts litigation chal- 
lenging the validity of such statutes, and 
works for the payment of losses caused 
by the World War II evacuation of 
Japanese from the West Coast. It has 
joined with other groups in support- 
ing general antidiscrimination legislation 
such as the federal Fair Employment 
Practices ‘bill. 

The often neglected problems of Amer- 
ican Indians are the concern of at least 
three organizations—the Association on 
American Indian Affairs, the Indian 
Rights Association, and the National 
Congress of American Indians. The last- 
named is composed exclusively of Indians 
and Indian tribes. All three study and 
act to publicize the problems of Indians, 
work with government officials to im- 
prove their conditions, and concern 
themselves with legislation affecting In- 
dian rights., The first-named, in addi- 
tion, has intervened in legal proceedings 
affecting the rights of minorities. 

The foreign born are the particular 
field of the Common Council for Amer- 
ican Unity. The closely related prob- 
lems Ts out of our immigration and 
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naturalization laws are the chief concern 
of such organizations as the National 
Council on Immigration and Citizenship. 

Finally, mention should be made of 
the National Council of Christians and 
Jews, best known for its sponsorship of 
“National Brotherhood Week.” Since 
it adheres to the principle of refraining 
from action on any controversial ques- 
tion, the value of its work in an area in 
which all issues are highly controversial 
is open to question. 


PERIPHERAL ORGANIZATIONS 


While the direction and principal mo- 
tivating force behind the civil rights 
drive have come from organizations 
specializing in that activity, a very im- 
portant part of the work and energy 
has been supplied by those of the large 
organizations whose general viewpoint 
inclines them to support the cause of 
equality even though that cause is not 
the primary reason for their existence. 
They contribute to it because they con- 
sider it a part of the philosophy which 
they espouse, whether it be religious, 
fraternal, economic, or political, Many 
church organizations, labor unions, fra- 
ternities, sororities, and professional so- 
cieties have established special agencies 
on civil rights through which they chan- 
nel the support of their vast member- 
ships. Equally important, they have 
carried on campaigns for equality among 
their own memberships and, by eliminat- 
ing discrimination in their own activities, 
they have achieved the most effective 
kind of education in democratic living. 

Nothing like a complete listing of 
such agencies can be attempted here. 
For example, at the 1947 hearings on the 
federal FEP bill, testimony or state- 
ments in support of the bill were sub- 
mitted by six church affiliated groups, 
seven labor organizations, two profes- 
sional societies, and one veterans or- 


ganization.’ Many groups which have 
failed thus far to support specific legisla- 
tion have done other valuable work. 

The role of the churches deserves 
special mention. As a recent study 
pointed out, “The place of the churches 
among the interested groups to be reck- 
oned with in the enactment of Federal 
legislation is well established.” 5 The 
study describes in detail the positions 
taken by various church organizations 
on many questions, including, in the field 
of civil rights, fair employment prac- 
tices, the poll tax, displaced persons, 
subversive activities, and federal aid to 
education.® l 

These peripheral groups engage in 
many kinds of activities. As already in- 
dicated, some actively support antidis- 
crimination legislation. They may also 
engage in dissemination of information 
or “brotherhood” campaigns. A few 
church, labor, and veterans organizations 
have submitted amicus curiae briefs in 
leading test cases. They conduct very 
little independent research, but fre- 
quently participate in community self- 
surveys. In the important work of 
day-to-day attempts to change discrim- 
inatory practices, they have made a 
small but significant beginning, as we 
note below. 


Co-ORDINATING AGENCIES 


With so many groups at work, it is 
not surprising that attempts have been 
made to co-ordinate their activities and 
to set up machinery through which they 
can speak with a single voice, partic- 
ularly with respect to legislation. For 


1 Hearings before Senate Committee on La- 
bor and Public Welfare, 80th Cong, Ist sess., 
on S. 984 (1947). 

8 Luke Ebersole, Church Lobbying in the 
United States (New York: The Macmillan Co., 
1951), p. 176. 

8 Ibid. at pp. 115-18, 125-27, 145-46, 157-59, 
163-64, 170-75. 
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several years this was done principally 
through national and state committees 
formed to support specific legislation. 
Thus there was the National Committee 
to Abolish the Poll Tax and the Na- 
tional Council for a Permanent FEPC. 
In many states, committees were formed 
which worked successfully for enactment 
of state fair employment legislation. 
Such committees had the support of 
virtually all of the specialized antidis- 
crimination organizations, as well as a 
large number of mass organizations. 

In the last two or three years these 
groups have taken on a broader func- 
tion, that of reaching and implementing 
joint decisions as to priority of goals. 
In many states where fair employment 
committees succeeded in obtaining their 
first objectives, they have continued in 
existence to press for further legislation. 
Nationally, 1949 saw the formation of 
the Emergency Civil Rights Mobiliza- 
tion, which achieved unanimous support 
for the strategy of concentrating on the 
FEP bill. It was able, under the leader- 
ship of NAACP, to bring more than four 
thousand delegates from a hundred or- 
ganizations to Washington in January 
1950 in a vigorous although unsuccessful 
effort to put that bill through Congress. 
Agreement was achieved not only on a 
single objective but also on strategy, 
such as the decision to obtain considera- 
tion of the bill in the House of Repre- 
sentatives before the Senate. 


COMMUNITY COUNCILS 


Joint action on the local level has 
a somewhat longer history and has 
achieved a broader scope. In addition 
to the official and semiofficial “Mayor’s 
Committees” which are outside the scope 
of this article, there are numerous civic 
councils in which many organizations 
and individuals participate. Their func- 
tions vary widely. Some serve only for 
the pooling of information. Many en- 


gage in educational efforts, and some in 
more contentious activity. 

The range of topics to which these 
councils may give their attention can be 
seen from the 1950 report of the Exec- 
utive Director of the Los Angeles 
County Conference on Community Rela- 
tions. Among the matters discussed: in 
that report are film evaluation, segrega- 
tion caused by the zoning of public 
school districts, human relations courses 
in the schools, an institute for private 
employment agencies, direct contact 
with utilities and other employers in an 
effort to change discriminatory employ- 
ment policies, segregation in public 
housing, and tension caused by Negro 
“move-ins” in residential areas. 


Too Many ORGANIZATIONS? 


Even the foregoing greatly telescoped 
survey is bound to raise the question 
whether there are not too many organiza- 
tions engaging in civil rights work. Tae 
author is inclinded to say that there are 
not—~the more the merrier. There is so 
much work to be done, much of it as yet 
untouched, ‘that the chief evil of mul- 
tiplicity—duplication of activity—can 
with care be avoided. Moreover, when 
it comes to influencing the conduct of 
others, whether in governmental or non- 
governmental affairs, there cannot be t20 
many voices raised. Every additional 
organization counts. 

It must be remembered that unanim- 
ity cannot be achieved on all objectives. 
Many persons who support educational 
campaigns will balk at FEP legislation. 
Some of the strongest adherents of that 
proposal will hesitate about eliminating 
segregation in housing. ‘Thus, having 
separate organizations for each objective 
has its value. 

It is important, however, to keep that 
value in mind when a new organization 
is formed. A new venture will serve no 
useful purpose unless it draws both 
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members and leaders from among those 
who are not already fully engaged in 
other work. If the path of least resist- 
ance is followed and the new organiza- 
tion includes only those who are already 
active, a diversion rather than an in- 
crease of forces will be achieved. 

Undoubtedly it is desirable to avoid 
duplication, if by that we mean having 
two persons doing work which one could 
do. There can be no objection to par- 
allel action in support of legislation or 
other objectives where large-scale in- 
fluence is necessary. Similarly, as many 
organizations as possible should be in- 
volved in the various forms of individual 
case work, such as the prosecution of 
cases of discrimination before courts and 
executive agencies, and efforts to change 
the discriminatory practices of individ- 
uals. i 

On the other hand, it is important to 
avoid duplication in research, in the 
preparation of informational material 
(but not in its dissemination), and in 
such legal work as the drafting of legisla- 
tion and amicus curiae briefs. Organi- 
zations therefore should think twice be- 
fore entering upon a new activity. They 
should endeavor to learn whether it is 
already being competently performed. 
The cause as a whole, as well as the 
standing of the organization, is best 
advanced when new trails are blazed. 


CO-ORDINATION OF EFFORTS 


Duplication can be reduced and in- 
fluence can be heightened by co-ordina- 
tion. Here much progress has been 
made in recent years, as already in- 
dicated. The advantages of co-ordina- 
tion are obvious. What are its dis- 
advantages? 

There is, of course, some unavoidable 
added expense. New offices must be 
established and new staff employed. 
Ideally, the new facilities should pay 
their own way by reducing the work of 
the affiliated organizations. Organiza- 


tional rivalry and vested interests tend 
to frustrate that ideal. 

There is also the risk that a new or- 
ganization will establish its own vested 
interests. A co-ordinating agency should 
be that and no more, and it should cease 
to exist as soon as its objectives have 
been achieved. This, too, is the kind 
of obvious rule which is hard to follow 
uniformly. 

Still, with all its disadvantages, co- 
ordination has proved its worth. If 
anything, there should be more rather 
than less. 

One need which has not been satisfac- 
torily filled is that of a medium for 
exchanging information concerning or- 
ganizational activity. It is not too 
dificult to obtain news of successful 
legislative ‘campaigns, court victories, 
and the results of outstanding research 
projects. However, too frequently, in- 
terested groups find out about these 
projects only after they have been com- 
pleted. A publication which would 
report currently on all civil rights 
activities would contribute greatly to 
eliminating duplication and would facil- 
itate parallel action of all interested 
groups where that is desirable. In ad- 
dition, the benefit of the expererience 
and ingenuity of each organization 
would be made available to all, 


Tse Worx To Be Done 


As already indicated, a comprehensive 
program for the protection of civil rights 
and liberties includes many different 
kinds of work. Not all of the tasks are 
now being adequately performed. There 
has been an unfortunate tendency to 
concentrate on two extremes: the most 
controversial,<that of corrective legisla- 
tion and test cases, and the least con- 
troversial, generalized “good will” ac- 
tivity. Equally important work lying 
between those two extremes remains to 
be done. 

The peripheral organizations in par- 
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ticular can perform several valuable 
tasks. First, they should as rapidly as 


possible eliminate from their own opera- . 


tions all violations of the principles of 
equality. This is true particularly of 
trade unions, religious societies, fraternal 
groups, and professional associations. 
An organization which expresses official 
support of antidiscriminatior legislation 
and condones discrimination in its own 
ranks is naturally open to a charge of 
insincerity. The charge may not be 
valid. Many organization leaders who 
sincerely support the cause of equality 
have hostile forces within their member- 
ships which cannot be overcome simply 
by orders from the top. It can be said, 
however, that the problem of setting 
one’s own house in order should take 
precedence over all others. 

Much has been accomplished along 
these lines in recent years. Three suc- 
cessive annual surveys of developments 
in group relations have noted a “steady 
postwar trend toward the elimination 
of racial barriers by church groups, pro- 
fessional associations and other volun- 
tary bodies.” 1° 


Direct contact work 


The same organizations are in a posi- 
tion to do a vast amount of effective 
work among those with whom they have 
direct contact. ‘Thus, labor organiza- 
tions can strive for the elimination of 
discriminatory practices by all employ- 
ers with whom they deal. They can, in 
addition, organize their memberships to 
curb discriminatory practices by restau- 
rants and other places of public accom- 
modation which they regularly patronize. 

An example of the kind of work which 
church organizations can do is supplied 


10 American Jewish Congress and National 
Association for the Advancement of Colored 
People, Civil Rights in the United States in 
1949; A Balance Sheet of Group Relations, pp. 
4, 51-57; ibid. for 1948, pp. 31-32; ibid. for 
1950, pp. 78-84. 


by the “Add-a-Firm” project of the 
Placement Service of the American 
Friends Service Committee. The Serv- 
ice works with firms whose officials are 
members of the Society of Friends or 
have attended its schools. It seeks to 
persuade them to place members of 
minority groups in occupations from 
which they have been excluded. At the 
same time, it obtains applicants to fill 
the jobs once the employer has been won 
over. The work is carried on whether or 
not fair emploment legislation is in ef- 
fect, but, where it is, the command of - 
law is used as one of the arguments in 
favor of making a change. 

No single organization can contribute 
more than a drop in the bucket in this 
kind of work. The practices of literally 
millions of employers, schools,’and pro- 
prietors must ultimately be changed. 
Neither the official enforcement agencies 
nor the specialized antidiscrimination 
organizations can reach all these ‘estab- 
lishments. The assistance of all or- 
ganizations interested in preserving 
equality is needed. 


Enforcement of existing laws 


The preceding remarks apply pri- 
marily to those establishments which 
need only persuasion and some assist- 
ance to change their ways. More vig- 
orous action must be taken against the 
recalcitrant group that will yield only to 
legal compulsion. Here, too, the assist- 
ance of the peripheral organizations is 
needed. Space does not permit exten- 
sive treatment of the difficult problem 
of obtaining better enforcement of exist- 
ing laws. It is enough to say that the 
continued widespread defiance of those 
laws is a matter of increasing concern. 

The many groups which contributed 
to the enactment of the antidiscrimina- 
tion legislation of recent years should 
have an equal interest in seeing to its 
enforcement. This requires detailed at- 
tention to individual cases. Much can 
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be done by unions, churches, fraternal 
groups, and professional associations. 
They should impress on their member- 
ships the need of taking appropriate 
action whenever discrimination occurs. 
At the same time, they should establish 
committees prepared to receive com- 
plaints of discrimination and to channel 
them to appropriate agencies for action. 


CONCLUSION 


In another article, evidence is mar- 
shaled to show that the prejudice which 
causes discrimination can best be re- 
duced by a direct attack on the discrim- 
ination itself. The argument is ad- 
vanced to demonstrate the value of 
coercive governmental action. It is 


11 See Will Maslow, “Prejudice, Discrimina- 
tion, and the Law,” in this volume. 


equally valid as a guide to organizational 
activity. To whatever extent any group 


in the population brings into being the _ 


actual practice of equality and freedom, 
it brings.us closer to the reality of 
democracy. 

The events of recent years show that 
our civic agencies have accepted their 
responsibility. They have spoken out 
against repression of freedom. They 
have supplied the funds and the energy 
needed for research and education. 
They have led the struggle for legisla- 
tion. They have prosecuted hundreds 
of test cases for Judicial reassertion of 
our basic constitutional rights. And 
they have educated their own member- 
ships by moving to correct their own 
shortcomings. There is every reason to 
believe that they will continue their con- 
structive work. 
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The Case Against Army Segregation 


By E. W. KenwortHy 


HE armed services are in process of 

vast expansion. Selective Service is 
in effect. Congress will almost certainly 
pass the Military Service and Training 
bill. Ten per cent of the men who will 
be called up will be Negroes. Those 
who are fortunate enough to get into 
‘the Navy and the Air Force will find 
themselves sleeping in the same quarters 
and eating in the same messes as whites. 
They will perform their duties in mixed 
units. They will be assigned a specialty 
and sent to technical schools on the ba- 
sis of their choice and their capacity, 
and service requirements. In sum, they 
will enjoy real equality of opportunity, 
and will not be segregated.* 

But most of those unlucky enough to 
draw the Army—and this will be the 
majority—will find that -after basic 
training, and perhaps in basic training, 
they will be put in Negro units. And 
the very fact that they are in Negro 
units will automatically limit their op- 
portunity for certain jobs and schools, 
no matter what their qualifications. The 


Army, in short, has not lived up to the, 


policy it announced just a year ago 
after months of negotiation with the 
President’s Committee on Equality of 
Treatment and Opportunity. And un- 
less it soon implements that policy and 
draws abreast of the other two services, 
it is going to find itself beset by all the 
troubles with Negro troops that have 
plagued it in two world wars. 

It may be useful at this time, then, 
to set forth the arguments which the 
Army has always employed to justify 


1 The Navy’s messman’s branch is still pre- 
dominantly Negro and Filipino, but it is not 
limited to them, and any messman can trans- 
fer out to general ratings if qualified. 


Segregation, and submit these arguments 
to the test of the Army’s own experience. 


Tae Army’s ARGUMENT 


Negro leaders and civil rights groups 
have always opposed segregation in the 
Services, on the simple, moral ground 
that it is rank injustice to ask Negroes 
to fight and die under conditions that 
proclaim their social inferiority and 
characterize them as second-class citi- 
zens, 

The Army’s public response has run 
as follows: We could not agree with vou 
more. The Army is not motivated by 
racial prejudice, and segregation is ab- 
horrent to us. But unfortunately the 
Army is confronted by a condition and 
a duty, and not a theory. The condi- 
tion is that most Americans—in the 
South openly and elsewhere privately— 
regard Negroes as inferior and will not 
willingly associate with them. A fur- 
ther condition is that Negroes—through 
no fault of their own—have neither the 
education nor the mechanical skills of 
whites. Now the Army’s duty is to 
fight battles and win wars. Therefore, 
the Army must maintain morale in the 
ranks and use its manpower with maxi- 
mum efficiency. Integration would lower 
morale and impair efficiency. Whites 
just will not serve with blacks, and even 
if they would, it is not possible to trajn 
and use Negroes in highly skilled jobs. 


“The Army must take the country as it 
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is. It must accept social patterns and 
keep abreast of changes, but it is not 
an instrument for social experimenta- 
tion. 

In this argument the Army has had 
all the best of it. The basic facts are 
incontrovertible, and the premises sound. 
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Negroes have not been accepted as so- 
cial equals, and tests administered in 
both world wars revealed them far be- 
hind whites in education and skill. 
And very few responsible officials, how- 
ever liberal and humane, would hesitate 
especially in wartime—to assign pri- 
ority to military expediency over social 
justice or equal opportunity. 

What, then, is wrong with Army seg- 
regation—apart from its injustice, which 
is not controlling? 


QUESTIONS RAISED 


Just this: If the real desideratum is 
efficiency, then the Army—regardless of 
the personal inclination of the soldier— 
should long ago have discarded segrega- 
tion. For the whole experience of the 
Army with racial w#sts—in both peace 
and war—has revealed them to be hope- 
lessly inefficient and a waste of man- 
power. 

Negro spokesmen and civil liberties 
organizations have been so intent on 
the moral argument against segregation 
that they have never bothered to in- 
quire whether—granting the premises— 
the Army’s experience justified the 
Army’s conclusion. But the President’s 
‘Committee met the Army on its own 
ground—efficiency. Immediately two 
questions suggested themselves: 

1. Since Negroes as a group fall be- 
low whites as a group in education and 
technical training, what happens when 
Negroes are concentrated in a racial 
unit and sent into battle? 

2. Although Negroes in general show 
less aptitude than whites, the range of 
individual differences among Negroes is 
as wide as that among whites. What 
happens to the individual Negro of high 
intelligence and skill? Does he have 


2 In World War II, 67.8 per cent of whites 
scored 90 and above in the General Classifica- 
tion Test; only 16.6 per cent of Negroes scored 
above 90. Only 14.4 per cent of whites fell 
below 70, as against 516 per cent of Negroes. 


full opportunity within a Negro unit to 
exploit his capabilities? If not, what is 
the resultant loss to the Army? 

For nine months the President’s Com- 
mittee sought the answers to these ques- 
tions. It did not get full or candid an- 
swers from Army witnesses. But it did 
from the Army’s historical records, the 
personnel data in the General Staff Di- 
visions of Personnel and Administration 
(G-1) and Organization and Training 
(G-3), and visits to Army camps and 
schools. 


FAILURE OF NEGRO UNITS 


There are voluminous reports in the 
Army archives on the performance of 
Negro units. In World War I, as the 
result of the failure of a regiment in the 
Negro 92nd Division to take an objec- 
tive, there was an investigation. Be- 
tween wars, the manpower studies of 
the Army War College were always di- 
vided into manpower and “Negro man- 
power,” and the latter contain evalua- 
tions of Negro performance by former 
officers. During the summer of 1945— 
after much prodding by Assistant Secre- 
tary of the Army John J. McCloy—the 
Army ordered all field commands to pre- 
pare an exhaustive report on their Ne- 


gro organizations. The combined reports 


run to several thousand pages. In late 
1945 and early 1946 an Army board 
under Lieutenant General Alvan C. Gil- 
lem took extensive testimony on the sub- 
ject. There is no want of material, and 
the one conclusion that can be drawn 
from all of it is that, on the whole, with 
the exception of some service units, the 
performance of Negro organizations was 
below average and far below the best of 
the white units. 

Many Negroes have charged that 
these studies reflect the prejudice of 
the white officers who made the evalua- 
tion. They point to the number of 
decorations bestowed in Negro units. 
The only trouble with this rebuttal is 
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that it assumes that all the white off- 
cers—~Regular Army and Reserve— 
were so eaten up with racial animus that 
they falsified the record. ‘This is just 
not conceivable. As for the argument 
from decorations, Negroes never point 
out that two Negro combat organiza- 
tions combined the highest number of 
decorations with the lowest number of 
men killed and wounded of any com- 
bat outfit in the Army during the last 
war—a fact which raises some question 
about the- recommendations for these 
medals. 

In the spring of 1945, Mr. Truman 
Gibson, Negro aide to the Secretary 
of War, went to Italy to investigate 
whether reports of “melting” of Negro 
units in the 92nd Division were true. 
He found that some—by no means all— 
units had made “panicky and disorderly 
retreats,” and exhibited lack of “will 
to fight.” Mr. Gibson’s report angered 
Negroes, and he was bitterly attacked 
in the Negro press. But there seems no 
reason to doubt the facts he reported, 
as they were based on testimony of Ne- 
gro officers as well as white. 

High—in fact the highest—officers in 
the Army never ceased pointing out this 
combat record to the President’s Com- 
mittee. The easy conclusion of many of 
them was that “the Negro won’t fight.’..® 
The studies in the War College on 
Negro manpower are filled with such 
phrases as “children at heart,” “fine on 
parade but cowards in battle,” “afraid 
of the dark,” “won’t obey orders.” 


REASON FOR FAILURE 


Rarely did staff officers go beyond the 
record and ask whether there might be 


3 The logical conclusion of this estimate, of 
course, is that if Negroes will not fight, they 
should not be put in combat units. While 
many officers in secret testimony before the 
Gillem Board recommended confining Negroes 
to service units, there has not been—to my 
knowledge—any public recommendation for 
excluding them from combat. 


some reason for it. Instead, they stub- 
bornly insisted that the system which 
had proved disastrous should be con- 
tinued because of its “efficiency.” But 
here and there an officer probed for rea- 
sons. One of these was General Idwal 
H. Edwards. In March 1943—long be- 
fore the 92nd Division ran into difficul- 
ties—he pointed out to the Chief of 
Staff that whereas white units had about 
8.5 per cent of their men in Grade V, 
the lowest GCT (General Classification 
Test) category, Negro units were com- 
posed of 50 per cent Grade V men. 
General Edwards called attention to 
previous Army experience—that combat 
efficiency fell off rapidly when a unit 
had beyond 10 per cent in Grade V. 
He concluded with a warning: 

When it is considered that approximately 
half of all the personnel in these [Negro] 
units is of inferior intelligence and that, of 
the remaining personnel, approximately two- 
thirds is below average (Grade IV) inteili- 
gence, the impossibility of developing ef- 
fective Negro units is apparent. 


But the impossibility was not appar- 
ent to the General Staff, and the 92nd 
went into battle with 50 per cent of its 
men in Grade V and 90 per cent in 
Grades IV and V. Mr. Truman Gibson 
reported that many of the men in the 
92nd “did not know how to load or fire 
M-1 rifles or other guns that had been 
issued to them.” 

On this problem of low-caliber men 
in the ranks was superimposed the prob- 
lem of officer leadership. Most of the 
Negro “noncoms” and company grade 
officers who were Regular Army men 
were up to their jobs; this was not gen- 
erally true, however,-of those taken 
from civilian life. This was inevitable 
where the first qualification was that an 
officer be black and the second that 
he be competent. Furthermore, officer 
morale was lowered by the “block” sys- 
tem of promotion—a system which de- 
layed a Negro’s promotion until enough 
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officers were ready for advancement to 
staff a unit. This system relieved white 
officers of the embarrassment of getting 
a single Negro officer and having no 
place to put him except in a white unit. 
As a consequence, the Negro company 
grade officers in the 92nd spent much 
longer time in grade than the white 
company grade officers. To cap it all 
was the humiliation of not being allowed 
in the white officers’ club—a violation, 
incidentally, of Army regulations. 

Forced by the Army’s own records to 
concede the inefficiency of Negro units, 
many officers still insisted this had 
nothing to do with segregation. They 
pointed’ to the distinguished record of 
the segregated nisei unit in Italy. But 
a former nisei officer, Mr. Mike Mat- 
suoka, scotched this analogy. The nisei 
fought as they did, he said, not to 
justify segregation but to discredit it 
and demonstrate their right to be 
treated as full citizens. Furthermore, 
the nisei outfit in Italy was specially 
selected, with a GCT spread far above 
that of the average white unit. 


_ FAILURE To UTILIZE NEGRO SKILLS 


What about the question of the ed- 
ucated or highly skilled Negro under 
segregation? The Secretary of the Army, 
the Chief of Staff, and the head of 
G-1 all stated that the individual Negro 
had full equality, that he could qualify 
for any job ‘and go to any school for 
which his talents fitted him. 

This was not true—though I believe 
that only those experts who prepared 
the statements and not those who read 
them or submitted them to the Pres- 
ident’s Committee were aware of the un- 
truth. But the facts, as the Committee 
unearthed them from Army records, 
were these: 

In August 1949 the Army had 490 
active military specialties—that is, job 
categories. In 198 of these, there were 
no authorizations for Negroes. Of the 


106 school courses open to whites upon 
completion of basic training, there were 
quotas for Negroes in only 21—they 
were denied training in 81 per cent of 
the courses. 

The Army at first would not admit 
that this involved discrimination or any 
lack of opportunity. It merely, the Army 
said, reflected a condition. Negro units 
did not call for the full range of Army 
jobs; therefore, it would be a waste of 
time and money to train Negroes for 


. jobs that did not exist in their own 


organizations. It took the Committee 
nine months to convince the Army that 
this was Alice-in-Wonderland logic, and 
that such a system not only penalized 
the skilled Negro but also penalized the 
Army which threw away his skill. 

Following is only a slight sample of 
the waste the Army countenanced for 
the sake of segregation: In February 
1949 the Army was short 75 telephone 
operators, 66 portable power generator 
repairmen, 79 radio repairmen, single 
channel, 143 transmitter attendants, 
fixed station, 79 telephone repairmen, 
and 79 artillery mechanics. In all these 
categories, the Army had no authoriza- 
tions for Negroes. It was short 528 
repeatermen, and had four Negro au- 
thorizations. This list could be mul- 
tiplied many times. 

Confronted with this kind of evidence, 
the Army at last admitted the waste and 
the injustice. But, it declared, neither 
could be rectified without abolishing 
segregation (so much for the argument 
that efficiency required segregation), 
and this it could net do. It was, the 
Army said, a choice of evils—loss of 
efficiency by not using Negro skills, or 
a much greater loss in efficiency through 
a collapse in the morale of white units 
if Negroes were integrated. 


EXPERIENCE OF NAVY AND Are FORCE 


The only trouble with this argument 
was that the Navy’s experience knocked 
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it into a cocked hat. From a policy in 
early 1942 which limited Negroes to 
mess attendants, the Navy had- moved 
by gradual stages to a policy in Feb- 
ruary 1946 which made Negroes “eligi- 
ble for all types of assignments in all 
ratings in all activities and all ships of 
the naval service” with “no special or 
unusual provisions” for “housing, mess- 
ing and other facilities.” In short, the 
Navy—at the time the President’s Com- 
mittee was arguing with the Army——had 
Negroes in every general rating, and 
they were living with whites on all ships 
of the fleet, including submarines. The 
Navy had adopted this policy, not be- 
cause its officers were without racial 
prejudice (in fact, some of the mem- 
oranda which the Admirals sent to Sec- 
retary Knox and President Roosevelt at 
the beginning of the war explaining why 
the Navy could not use Negroes are 
truly shocking) but because it learned 
that the service was losing skills it could 
not afford to lose. That is, in the Navy, 
efficiency—real efficiency-—-came first, 
and prejudice second. The Navy ex- 
pected trouble when it put Negroes in 
ships’ crews. It had none. 

The President’s Committee cited the 
Navy experience to the Army. The 
Secretary of the Army sent back a reply 
prepared by the General Staff: 


On shipboard, an individual serves in @ 
small group in one compartment and goes 
where the ship goes. . . . The combat sol- 
dier, on the other hand, works as part of 
a large group in the open. Whatever his 
hopes and fears, he must move forward, he 
must keep up, all voluntarily. The soldier 
on the battlefield deserves to have, and 
must have, utmost confidence in his fellow 
soldiers. They must eat together, sleep to- 
gether, and all too frequently die together. 


The Secretary of the Army further 
pointed out: 


Few, Negroes have had the opportunity to 
develop leadership. Against the direct com- 
petition of the better educated white sal- 


dier, the average Negro soldier would find 
it difficult to rise above the level of service 
tasks. The present system of segregated 
units guarantees that Negro soldiers wil! be 
given the opportunity to develop leadersbip, 
unhindered and unfettered by overshadow- 
ing competition they are not yet equipped 
to meet. 


The first point—that sailors did not 
have the opportunity to run away and 
therefore did not have to trust shipmates 
—hardly deserved an answer. The sec- 
ond made an amazing confession—that 
the Army was prepared to send into 
battle men who were fit only for service 
tasks and under leadership that could 
not stand up to competition. Surely 
the answer was that if Negroes could 
not become officers in competition with 
whites, they should not be offieers at all. 
If they fell by the wayside that was 
regrettable, but nobody could charge 
that they had been discriminated 
against.‘ 

Finally, in desperation, the Army con- 
tended that if the Navy had 10 per cent 
Negroes rather than 2 per cent, the 
Navy experience would be quite dif- 
ferent. This point deserved a serious 
answer, and got it—from the Air Force. 

The Air Force announced its new 
racial policy in May 1949. Under this 
policy, it screened and tested its Negro 
personnel. Those qualified for further 
school training were sent to school. 
Those qualified ¢o hold the jobs they 
were performing in Negro units were 
transferred to white units. Within six 
months the Air Force had the job 75 
per cent completed. There are virtually 
no Negro units left in the Air Force 
today. Negroes are found in the whole 


4 What would happen in the Army if Negro 
officers were forced to meet the competition 
of whites is that there would be far fewer 
Negro officers-to begin with, but they would 
be good ones The Alr Force has established 
this point. It has Negro pilots instructing in 
jets, and in Korea--I have been told—there 
is a Negro squadron leader, 
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range of Air Force MOS (Military Op- 
erations Specialty )—-mechanics, weather 
men, radar mechanics, and pilots; as 
well as those with lesser skills. They 
Sleep in the same barracks, eat in the 
Same messes, drink at the Same clubs, 
and swim in the same pools as white 
airmen. And the Air Force did all this 
with a Negro strength varying from 7 
to 12 per cent. In some of the most 
advanced technical schools—for example 
the radar school in Biloxi, Mississippi— 
Negroes have comprised at times 5 to 
7 per cent of enrollment. 


PROMISE AND NONFULFILLMENT 


At this juncture the Army—after nine 
months—agreed to do three things: (1) 
open all schools to Negroes; (2) open 
all jobs to Negroes; and (3) assign 
Negroes to units on the basis of service 
need, not color. 

The President’s Committee did not 
feel that it could recommend that the 
Army abolish its segregated units over 
night. The administrative problem was 
too great. What the Army promised to 
do was to draw up an immediate list 
of forty or fifty specialities in which it 
was under strength, and immediately 
_ assign Negroes who had those special- 
ties, or who could be trained in them, 
to units having vacancies in these jobs. 
This basic list was to be added to con- 
stantly. Thus the whele range of MOS 
was to be opered up to Negroes; they 
were to be inserted into white units 
progressively; and segregation would 
break down in the process. 

It has not worked out that way. Or 
rather, to put it bluntly, the Army has 
not carried out the policy it agreed to. 
In a year the original basic list of 
forty critical specialties has not been 
expanded by a single specialty, What 
the Army has done is to eliminate seg- 
regation in four out of five basic train- 
ing centers; Fort Dix is still segregated. 


But after basic training, the Negroes 
are once again segregated." 

This is the ultimate absurdity. Hav- 
ing for years refused to change a racial 


policy that had proved a failure, the - 


Army now refuses to adopt throughout 
the service a policy it has found success- 
ful. l 

In August 1945, in response to a War 
Department request for a report on 
Negro troops and recommendations for 
a postwar policy (the study previously 
mentioned which was initiated by As- 
sistant Secretary McCloy), a group of 
officers in the Mediterranean Theater of 
Operations, U.S.A., proposed integration 
of Negro soldiers into white squads in 
the proportion of one Negro to ten 
whites. In a covering memorandum sent 
to Washington, General Joseph T. Mc- 
Narney, theater commander, wrote that 
if this plan had been earlier adopted in 
combat units,. 


. «. there would have been no measurable 
loss in combat efficiency, and we would 
have been able to demonstrate that the 
colored soldier individually can be made 
into a good combat man, whereas we have 
in general failed to accomplish this using 
colored troops collectively in segregated 
units, 


In fact, the Army had already estab- 
lished this. During the Battle of the 
Bulge, in response to a call for Negro 
volunteers from service units for front- 
line duty—a call issued by General John 
C. Lee—2,500 Negroes, mostly noncom- 
missioned officers, gave up their rank 
and volunteered. They were hastily 
given combat training, formed into pla- 
toons, and inserted in white companies. 
Their combat record was excellent. Gen- 
eral Eisenhower himself has so testified. 


5 There has been some integration—on a 
limited scale—in Korea when field command- 
ers have desperately needed bodies for re- 
placement, and did not care whether they 
were white or black. 
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The Army is under an obligation to 
modify its policy to bring it into line 
with the other services. There is going to 
be serious trouble under any plan of 
universal service and training if two of 
the arms have complete equality and 
the third maintains segregation. Quite 
apart from the policy which it adopted 
last year at the instance of the Pres- 
ident’s Committee, the Army is not im- 
plementing a previous policy which a 
board of its own general officers drew 
up. The ultimate objective of the Gil- 
lem Board, which the Army adopted in 
1946, is: 


The effective use of ali [italics theirs] 
manpower made available to the military es- 
tablishment in the event of a major mobili- 
zation at some utknown date against an un- 
determined aggressor. The manpower to be 
utilized, in the event of another major war, 
in the Army without regard to antecedents 
or race.... The Board cannot, and does 
not, attempt to visualize at this time, in- 
termediate objectives... . [But] timely 
phasing may be interjected and adjustments 
made in accordance with conditions that 
may obtain at this undetermined date. 


It is high time for some “timely phas- 
ing.” 


VALUE OF EMPIRICAL APPROACH 


If the empirical approach which has 
marked this paper seems cynical, I can 
only plead that the empirical approach 
in the Navy and the Air Force has 
brought results which are moral as well 
as material. Motivated largely by the 
desire to improve efficiency in abolish- 
ing segregation, the- Navy and the Air 
Force have at once improved the serv- 
ices, brought equality of opportunity to 
the Negro sailor and airman, given to 
white men and officers an entirely new 


‘the philosopher. 


conception of the Negro as an individ- 
ual, and proved to them that democracy 
is really an idea that can, and should, 
embrace all mankind. 

We may wish it was the other way 
round, and that the Navy and the Air 
Force had been moved by ideals of ab- 
stract justice. But abstractions are or 
I rather suspect that 
American political ideas originally owed 
a good deal more to the experience of 
the American colonists—in town meet- 
ing and community church—than to any 
widespread knowledge of Locke and 
Montesquieu. While the colonists may 
have subscribed wholeheartedly to the 
ideas of Jefferson, they did so primarily 
because their experience confirmed the 
validity of those ideas. 

The whole trouble with the moralist 
and idealist approach to the subject of 
equal rights for Negroes is that the or- 
dinary man-—~partly, it is true, because 
of his own fault—has not had much op- 
portunity to test the preachment. He 
may agree sentimentally, or even ra- 
tionally, that Negroes are citizens and 
should have full and equal treatment. 
But he has never found out for himself 
that Negroes are indeed individual peo- 
ple. This kind of experience the Navy 
and the Air Force are now providing to 
thousands of white Americans. 

I am quite willing to admit that this 
is going in the back door. But there 
are many doors into the mansion of cur 
liberties. And in the long run, I believe 
the ideal of the brotherhood of man will 
be a good deal more secure if it becomes 
a truth seized through daily living, 
rather than a truth to which we give 
emotional—no matter how fervid—as- 
sent. It is a question for the profes- 
sional moralists to ponder. 
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Fair Employment Practices Legislation 


3 By Morror BERGER 


T IS nearly six years since New York 
State enacted its pioneering law ap- 
_ plying modern administrative methods 
to enforce the prohibition of unfair prac- 
tices in private employment. The legis- 
lature declared as a civil right the “op- 
portunity to obtain employment without 
discrimination because of race, creed, 
color or national origin.” It went fur- 
ther, however, than the many previous 
‘civil rights statutes, most of which pro- 
vide that a person who believes his legal 
rights have been violated may sue the 
violator for damages. The New York 
State Law Against Discrimination ap- 
plied a new technique. It lodged in a 
state agency the power both to investi- 
gate complaints of violations of the law 
and to enforce it by conciliation, public 
hearing, and, these failing, a cease and 
desist order enforceable in the courts. 
Thus it made fair employment practices 
a concern of the entire community, not 
merely a relatively private affair be- 
tween the discriminator and-his victim. 


JURISDICTIONS 


As the United States Congress re- 
peatedly failed to enact a federal fair 
employment practices law, other states 
and cities followed the example of New 
York. New Jersey did so later in 1945, 
Massachusetts in 1946, and Connecticut 
in 1947. In 1949 Washington, Rhode 
Island, Oregon, and New Mexico en- 
acted similar statutes. Meanwhile sev- 
eral cities outlawed discrimination in 
private employment: Chicago in 1945, 
Minneapolis in 1947, Philadelphia in 
1948; and in 1950, Youngstown, 
Struthers, and Cleveland, Ohio, and 
Gary, Indiana. Still other states and 
cities enacted laws on the subject. In- 


diana and Wisconsin in 1945 authorized 
existing agencies to help eliminate pri- 
vate employment discrimination by con- 
ferring with workers and employers, but 
the legislatures granted no enforce- 
ment powers to these state agencies. 
Ordinances prohibiting discrimination 
in municipal employment and by firms 
executing city contracts were passed 
by Milwaukee, Wisconsin, in 1945; 
Phoenix, Arizona, in 1948; and Rich- 
mond, California, in 1949. In 1946 
Cincinnati, Ohio, outlawed discrimina- 
tion in municipal employment. 

In summary, the following states and 
cities have fair employment practices 
laws which apply modern administra- 
tive techniques: New York, New Jer- 
sey, Massachusetts, Connecticut, Wash- 
ington, Rhode Island, Oregon, New 
Mexico;* and Minneapolis, Philadel- 
phia, Youngstown, Struthers, Cleveland, 
and Gary. (Chicago is omitted because 
its law has been virtually a dead letter 
because of doubt as to its constitution- 
ality and the failure to establish an 
agency to administer it.) This entire 
area includes about one-quarter of the 
total population of the United States, 
about a tenth of the nation’s nonwhites, 
and more than two-thirds of the Jews 
in this country. In the following dis- 
cussion we shall be concerned with these 
eight state laws, but only with the Min- 
nesota and Philadelphia ordinances, since 


1 This article and the accompanying table 
present no further data on the enforcement of 
the New Mexico law because several attempts 
to secure official information failed. From the 
Anti-Defamation League the writer has ob- 
tained information which indicates that, pri- 
marily because of the legislature’s failure to 
appropriate money for an enforcing agency, 
the law has been in virtual suspension. 
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the other city ordinances were enacted 
too recently for evaluation. Indeed, the 
reader should bear in mind that, while 
fair employment practices legislation has 
already proved its efficacy in general, it 


is a relatively new legal technique, still 


in its early stages of development. 


ADMINISTRATIVE TECHNIQUES 


The fair employment practices laws 
which apply modern administrative tech- 
niques have essentially the same fea- 
tures. They prohibit discrimination by 
employers in hiring, firing, compensa- 
tion, or promotion; by labor unions in 
membership policies or in relations with 
employers or with nonunion workers; 
by employment agencies in classifying 
or referring employees, or in obtaining 
information from prospective employees. 
Individuals who believe themselves to be 
victims of illegal discrimination may file 
a complaint with a designated state or 
city agency, which investigates the mat- 
ter. If it finds the complaint to be 
without merit, the government agency 
dismisses it, but it may nevertheless 
examine the employer’s general employ- 
ment patterns and seek to eliminate such 
discrimination as it may find. 

If it finds merit in the individual’s 
complaint, the administrative agency 
seeks to adjust it by conciliation to the 
satisfaction of both the complainant 
and the respondent. 
secure what it considers a satisfactory 
settlement by conciliation, the agency 
“may hold a hearing of the case. If, 
after the hearing, the agency finds that 


the law has been violated, it may order. 


the respondent to cease and desist from 


the unlawful practice and (in some. 


states) to make amends to the com- 
plainant by hiring, reinstating, or up- 
grading him, or by other affirmative ac- 
tion. This cease and desist order is en- 
forceable in the courts. A respondent 
may also appeal to the courts to review 
an order by the administrative agency. 


If it is unable to 


The work of the enforcement agencies 
is not limited to the handling of indi- 
vidual complaints of discrimination. As 
the accompanying table shows, all the 
agencies except Oregon’s may either 
themselves initiate proceedings or han- 
dle complaints brought by some other 
state agency. In addition to this type 
of case, the fair employment practices 
agencies prohibit questions on job ap- 
plication forms which call for informa- 
tion that may be used to discriminate 
on the basis of race, color, creed, or na- 
tional..origin. They also conduct edu- 
cational programs as an important part 
of their duties under the law, and have 
succeeded in reducing or eliminating dis- 
criminatory employment advertisements 
in the newspapers. 


RESULTS 


A study of the operation of these laws 
quickly reveals that they dave justified 
the community’s and the legislature’s 
faith in their efficacy. The administra- 
tive agencies have proceeded cautiously 
and have made definite, if moderate, 
progress in carrying out the intent of 
the law. The two predictions most 
often made about the results of fair em- 
ployment practices legislation have not 
come true. First, there has been no 
deluge of complaints by “cranks” and 
“disgruntled failures.” Second, busi- 
ness has not fled those states and cities 
which have strong fair employment 
practices laws. 

AĴ was to be expected, the agencies 


‘charged with the responsibility of en- 


forcing this new and challenging kind of 
law have wanted to move carefully and 
to build up voluntary support for fair 
employment, rather than resort im- 
mediately to the compulsory and puni- 
tive features of the law. They have 
therefore stressed the educational rather 
than the coercive aspects of the law, 
and the conciliation process rather than 
the public hearing and cease and desist 
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order. The agencies are proud of the 
fact that they have found it unnecessary 
(or have seldom had) to go beyond the 
stage of informal conciliation in achiev- 
ing settlements of cases in which they 
discovered actual discrimination. At 
this writing (March 1951), only the 
New York and Connecticut commissions 
have gone so far as to hold a public 
hearing and to issue a cease and desist 
order, both in 1950. 

Such a record of apparently successful 
conciliation is impressive; but the pub- 
lic is unable to form a reliable judgment 
as to the accomplishments of informal 
conciliation, because none of the en- 
forcing agencies reveals the terms upon 
which its cases have been settled. Some 
of the agencies have provided illustra- 
tions of such settlements,- but none as 
yet gives complete and systematic re- 
ports on ‘the number of complainants 
who have actually been offered (and 
have accepted) employment, ‘the num- 
ber of cases in which back pay has been 
awarded, and so on: ïn other words, 
it is impossible for the public to judge 
the enforcing agencies’ standards in at- 
tempting to eliminate discrimination in 
employment. In this connection it must 
be mentioned that in 1950 the Con- 
necticut Inter-racial Commission an- 
nounced that in every case of unlawful 
‘refusal to employ an applicant, the only 
satisfactory adjustment would be an 
outright offer of a job. 


PROBLEMS OF EVALUATION ô 


There are other barriers to system- 
atic evaluation of the fair employment 
practices laws. How, for example, can 
we separate their effects from those of 
the period of full employment during 
the last decade and the federal wartime 
Committee on Fair Employment Prac- 
tice? The number of complaints brought 
to the enforcing agencies, smaller than 
expected, is not an adequate guide, since 
not all victims of discrimination know 


of the law or are willing to invoke it. 
On the other hand, one individual’s com- 
plaint may lead toa fundamental change 
in a large firm’s employment patterns 
and therefore affect thousands of other 
workers in the same firm or industry. 
The best criterion for the effectiveness 
of these new antidiscrimination laws 
would be, first, the number of persons 
who secured employment with employ- 
ers or in industries from which they had 
been barred; and, second, the number 
of companies, types of employment, and 
industries (with the number of jobs en- 
compassed) from which minorities had 
earlier been excluded but which were 
opened to them by the action of the en- 
forcing agencies. | 

In the face of these inherent difficul- 
ties in evaluating the laws and their ad- 
ministration, the enforcing agencies have 
unfortunately not done all they might 
to facilitate evaluation. We have al- 
ready seen that they do not reveal the 
terms upon which they settle cases of 
discrimination by informal conciliation. 
Nor do most of them reveal enough 
about their work to enable the public to 
learn what proportion of individual com- 
plaints is upheld. Only the New York 
State Commission Against Discrimina- 
tion has regularly published data which 
enable one to compute this proportion. 
Thus, to the end of 1950, this commis- 


_sion upheld only about 28 per cent of 


the individual complaints filed with it 
(although in another 26 per cent of 
these complaints it found and eliminated 
other discriminatory practices than those 
which occasioned the specific com- 
plaint). It would be interesting to com- 


pare this record with that of other en- 


forcing agencies, but no other agency 
presents the data to make such a com- 
parison possible, except the Philadel- 
phia FEPC, which presented such data 
for 1950. 

Still another deficiency in the report- 
ing system of the various enforcing 


w 
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agencies is the lack of uniformity. This 
problem was discussed two years ago at 
a conference of the New York, New 
Jersey, Massachusetts, and Connecticut 
agencies, and a committee was directed 
to study it. However, uniformity of 
complaint and disposition categories 
and of statistical reports has not yet 
been achieved. 

One reason for these deficiencies of 
reporting, research, and self-analysis 1s, 
of course, the limitations of budget. As 
the accompanying table shows, New 
York appropriates about $350,000 an- 
nually for its enforcing agency, but each 
of the other states appropriates less than 
$65,000. The Philadelphia Fair Em- 
ployment Practice Commission had a 
budget of about $75,000 in 1950, but it 
was far from able to apply much of this 
amount to reporting and research, when, 
as it reported last year: 


No privacy exists for the conduct of the 
Commission’s business by the staff. Inter- 
views with complainants and respondents 
must be carried on in a public room within 
the hearing of stenographer’ and clerks and 
in close proximity to other members of the 
public awaiting interviews with the staff. 


PREJUDICE AND DISCRIMINATION 


Whatever the reason for this situa- 
tion, it undoubtedly blocks adequate 
appreciation of the full effects of fair 
employment practices legislation. It is 
_ Clear that the statutes we have been dis- 
cussing have actually reduced discrimi- 
natory employment practices. ‘The ac- 
companying table shows that the agen- 
cies of seven states and two cities have 
handled about 5,000 cases of alleged 
discrimination, and that of those they 
have actually settled, more than half 
have resulted in the elimination of some 
form of discrimination. 

It is not enough, however, to be able 
to compute such data. The fair em- 
ployment practices laws deal ostensibly 
with behavior, but they certainly affect 


(as they were intended to) attstudes and 
opinions as well. To what extent, we 
may ask, have the statutes thus far es- 
tablished the sort of social situations in 
which prejudicial attitudes (as distin- 
guished from discriminatory acts) be- 
come weaker or less prevalent? What 
is the reaction of employers and work- 
ers to their experience with the Jaw and 
the enforcing agencies? 

The answers to such questions would 
be not merely academically interes-ing, 
but also significant for an evaluation of 
the laws as written and for the state of 
group relations in a community. We 
need studies of the attitudes towards 
minority groups which prevail among 
workers before and after the liberaliza- 
tion of employment patterns in various 
kinds of work situations in offices and 
factories. The records of the enforcing `: 
agencies are a treasure of such vital in- 
formation which their stas, as now 
constituted, are not equipped to tap. 
In order to enable private persons or- 
agencies to interpret the records, the en- 
forcing agencies will have tc make pub- 
lic much more material than they have 
thus far done. They can do so within 
the limitations imposed by the laws. 


CHALLENGES IN THE COURTS 


As observed earlier, the enforcing 
agencies have proceeded cautiously, try- 
ing, in conformity with the spirit of the 
statutes they administer, to settle com- 
plaints by persuasion and conciliation 
rather than by the issuance of cease and 
desist orders which are enforceable in 
the courts, or which may be challenged 
there. Thus far, only the New York 
and Connecticut agencies have found it 
necessary to issue such orcers. The New 
York order was accepted by the re- 
spondent, an employment agency: The 
Connecticut order, however, was chal- 
Jenged in the courts. 

The Connecticut Inter-racial Com- 
mission, in March 1950, ordered a New 
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Haven dairy to hire a Negro to whom, 
the commission held, the company had 
refused employment in 1949 solely be- 
cause of his race. The company chal- 
lenged this order, without attacking the 
validity of the law itself, on three 
grounds: (1) the law did not empower 
-the commission to order an employer to 
hire someone against whom he had dis- 
criminated; (2) the commission had 
neglected to name the Negro complain- 
ant a party to the case; (3) the com- 
mission’s ruling that there was discrimi- 
nation was erroneous. 

The Superior Court of New Haven 
County, in October 1950, fully upheld 
the commission on points (2) and (3). 
The court ruled that a complainant need 
not be a party to'a case, and that the 
commission’s finding of discrimination 
was proper and not arbitrary. With re- 
gard to the main part of the challenge, 
that the law did not empower the com- 
mission to order an employer to hire 
Someone against whom he had discrimi- 
nated, the court upheld the commission 
but pointed to a weakness in the Con- 
necticut law. That law empowers the 
Inter-racial Commission, when a tribu- 
nal (composed of three of its members) 
finds discrimination after a formal hear- 
ing, to order the respondent “to cease 
and desist from such unfair employment 
practice.” The dairy company argued 
that the commission could not order it 
_to take the affirmative action of hiring 
the rejected applicant; the commission, 
the company claimed, could order it 
only to “cease and desist” from dis- 
criminating tn the future. 

The court. held that the commission 
could not order the company to Aire the 
rejected applicant so long after the dis- 
criminatory act occurred, but it could 
order the company “to cease and desist 
from refusing, because of his race, to 
employ him,” if he should “present him- 
self for employment.” Recognizing that 
this decision favors the discriminator 


who goes to court and thereby sets up a 
new situation both for himself and for 
the person against whom he discrimi- 
nates, the commission has asked the 
legislature to amend the law by em- 
powering it to take such affirmative ac- 
tion as it believes will effectuate the 
purposes of the law. Meanwhile, the 
commission has established as a mini- 
mum requirement that no case of un- 
fair refusal to hire shall be settled by 
informal conciliation unless the em- 
ployer makes a flat offer to hire the 
complainant. 

The New York law has likewise been 
challenged in the courts. Here, too, the 
validity of the law itself was not ques- 
tioned, but the enforcing agency was 
said to have exceeded its authority by 
issuing a regulation requiring employers 
and employment agencies to post a 
notice summarizing the antidiscrimina- 
tion law, and by issuing rules prohibit- 
ing certain pre-employment inquiries, 
answers to which might be used for dis- 
criminatory purposes. At this writing, 
the court has not yet issued its decision. 

There has been one other court chal- 
lenge, this one of an unusual nature, 
involving the Philadelphia FEPC. A 
worker, claiming she had been dis- 
charged because she was not Jewish but 
German, demanded that the court re- 
quire the aommission, which had found 
her claim to be without merit, to hold 
a hearing of her case. This the court, 
in November 1950, refused to do, hold- 
ing that the FEPC could not be re- 
quired to go to the stage of a hearing 
unless it wanted to apply the law’s sanc- 
tions. The commission, as an agency 
with discretionary power, could not be 
forced to exercise powers it chose not to 
exercise. 


SUMMARY 


This review of the fair employment 
practices laws of eight states and two 
cities has shown that these laws have un- 


- 
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doubtedly reduced discriminatory prac- 
tices, but that an evaluation of their 
more profound effects is as yet not pos- 
sible because they have been in effect 
for only a few years and because the en- 
forcing agencies do not make public as 
much information as they are permitted 
to by law. The courts have thus far up- 
held the powers and the conduct of the 
enforcing agencies. Administration of 
the law has been cautious and slow- 
moving, but the enforcing agencies Aave 


moved ahead in their work. Two years 
ago, the General Counsel of the New 
York State Commission Against Dis- 
crimination, speaking of publicity in 
complaint cases, told the representatives 
of four state enforcing agencies that 
their policy in this respect was “pre- 
mised on fears.” He added, and his re- 
mark is applicable to the enforcing agen- 
cies’ policies in general, that “wherever 
policy has been liberalized, there have 
been no [unfavorable] repercussions.” 


Morroe Berger, Ph.D., New York City, ts social and political analyst in the Foreign 
Affairs Department of the American Jewish Committee, and instructor in soctology at New 
York University. He was formerly lecturer in contemporary civilization at Columbia 
University, and research consultant to the Commission on Law and Social Action of the 


American Jewish Congress. 


He is the author of a forthcoming book on law and group 


relations and has contributed articles on civil rights and other subjects to various legal 


and other journals and newspapers. 


Fair Educational Practices Legislation 


By Epwarp N. SAVETH 


T a moment when colleges are con- 
fronted by declining registration 
because of the needs of the armed forces 
for men, it would seem that the admin- 
istrators of fair educational practices 
Jaws in the three states that have them 
—New York, New Jersey, and Massa- 
chusetts—are going to have time on 
their hands until the end of the present 
crisis. This may or may not be true 
because even during the war years there 
is evidence of discrimination in the 
admissions policies of certain schools. 
However, historically the movement for 
fair educational practices legislation was 
launched in the period following World 
War II, when the colleges and universi- 
ties were deluged with students, and the 
subsequent development of the legisla- 
tion is bound to be affected by the 
world situation which, for the second 
time in a decade, is emptying our cam- 
puses. ` 
Impetus for legislation to outlaw dis- 
crimination in education came initially 
out of the ideals for which men fought 
on the battlefields of World War II. 
Equality of job and educational oppor- 
tunity were regarded as significant as- 
pects of democracy’s promise. Fair em- 
ployment practices laws were enacted in 
a number of states and localities, and 
there was a significant movement to- 
ward a federal statute in this field. 
Educational opportunity is, of course, 
related to eligibility for employment. 
However, the economic argument was 
not the only one put forward in states 
where campaigns for fair educational 
practices laws were under way. World 
War IT had been fought for individual 
rights; and now an attempt was being 
made to give the individual a legal 


weapon against discrimination in edu- 
cation. 


New York Leaps THE WAY 


New York led the way when the Edu- 
cation Practices Act, also known as the 
Quinn-Olliffe law, was signed by Gov- 
ernor Dewey on April 5, 1948, to go 
into effect on September 16. There were 
earlier safeguards against educational 


_ discrimination in New York insofar as 


educational institutions were included 
under the heading of “public accommo- 
dations” in the Civil Rights law; but 


„an effective enforcement procedure was 


lacking. In addition, the New York tax 
law provides that no educational institu- 
tion which is tax exempt shall deny the, 
use of its facilities to anyone otherwise 
qualified, because of his race or religion. 
However, in the case of Goldstein v. 
Mills, a ruling by the New York State 
Supreme Court, affirmed by the Appel- 
late Division, held that proof of the 
absence of discrimination was not, in 
itself, necessary for tax exemption. 
The movement for legislation to out- 
law discrimination in education was 
strengthened when New York’s Tempo- 
rary Commission on the Need for a 
State University found that there was 
discrimination in the colleges and uni- 
versities of New York State and rec- 
ommended legislation to overcome it. 
Previously, the President’s Committee 


‘on Civil Rights and the President’s 


41 


Commission on Higher Education had 
recommended that the states pass fair 
educational practices legislation. Also, 
the Special Investigating Committee of 
the New York City Council had urged 
the New York State Legislature to act 
in this area. Pointing out that the pro- 
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cedure under existing law was ineffec- 
tive in eliminating discrimination, the 
~ Temporary Commission recommended 
- that “the state should provide an ad- 
ministrative process which wiil elimi- 
nate discrimination in the admission 
of students.” Accordingly, the Quinn- 
Olliffe bill provided for the supervision 
of the admission practices of colleges 
and universities by an administrative 
agency empowered to act on its own 
initiative. ` 


Provisions or New York LAw 


The Quinn-Oliiffe law makes the fol- 
lowing declaration of policy: “It is 
hereby declared to be the policy of the 
State that the American ideal of equality 
of opportunity requires that students, 


otherwise qualified, be admitted to edu- ' 


cational institutions without regard to 
= race, color, religion, creed or national 
brigin . . .” and goes on to state the 
intention of the State of New York to 
remove possible obstacles to the selec- 
tion of those best fitted for admission to 
institutions of higher education. The 
legislation applies to “any educational 
institution of post-secondary grade sub- 
ject to the visitation, examination or in- 
spection by the State Board of Regents 
or the State Commissioner of Educa- 
tion.” ‘This includes all colleges and 
universities and their graduate and pro- 
fessional schools, as well as other edu- 
cational institutions that require high 
school graduation or its equivalent for 
admission.+ 

The law provides that educational in- 
stitutions which are “operated, super- 
vised or controlled by a religious or 
denominational organization” may so 
certify in writing to the Commissioner 


1 The New York State legislature in its 1951 
session amended the Education Practices Act 
to extend its coverage to trade and business 
schools. 7 


of Education. An institution having 
the status of a religious or denomina- 
tional institution retains the right “to 
select its students exclusively or pri- 
marily” from members of the religion or 
denomination which it represents, or to 
give “preference in such selection to 
such members or to make such selection 
of its students as is calculated by such 
institution to promote the religious prin- 
ciples for which it is established or 
maintained.” 

The heart of the law is found in the 
proviso that it shall be an unfair edu- 
cational practice “to exclude or limit 
or otherwise discriminate against any 
person or persons seeking admission as 
students . . . because of race, religion, 
creed, color or national origin.” It is 
also declared to be an unfair educa- 
tional practice for any institution “to 
penalize any individual because he has 
initiated, testified, participated or as- 
sisted in any proceedings under this sec- 
tion.” However, “it shall not be an un- 
fair educational practice for any educa- 
tional institution to use criteria other 
than race, religion, creed, color or na- 
tional origin in admission of students.” 
The legislation does not designate the 
quota system as an unfair educational 
practice, but statements by the sponsors 
of the legislation in the legislature on 
March 11, 1948 indicate that the legis- 
lative intent was to declare quotas il- 
legal. 


ADMINISTRATIVE PROCEDURE 


The administrator of the Education 
Practices Act is on the staff of the As- 


sociate Commissioner for Higher and 


Professional Education in the New 
York State Education Department. Al- 
though the Commissioner of Education 
has the power to initiate investigations 
where he thinks discrimination exists, a 
person who considers: himself aggrieved 


é 


Pad 


” 
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under the terms of the act may first file 
a petition with the administrator in 
which the nature of the discrimination 
is set forth. Following a personal in- 
terview between the petitioner and the 
administrator or a member of his staff, 
an investigation of the charges is made. 
To facilitate such investigations, the 
Regents of New York State, under the 
authority vested in them to issue rules 
and regulations to implement the pro- 
visions of the law, have ordered the 
educational institutions to “preserve all 
data relating to admission of applicants 
for a period of at least three years fol- 
lowing the date of admission or exclu- 
sion,” 

Should the investigations show that 
probable cause exists to credit the al- 
legations, a finding of “probable cause” 
is to be made. The matter then pro- 
ceeds to conference and conciliation, a 
process which, the law decrees, must be 
confidential. If efforts toward concilia- 
tion prove unsuccessful, the matter must 
then be referred to the Board of Re- 
gents, which may issue a complaint 
against the educational institution con- 
cerned. Not less than twenty days after 
the service of the complaint, a public 
hearing is then held at which the Com- 
missioner of Education and the Board 
of Regents “shall have the power to 
subpoena witnesses, compel their attend- 
ance, administer oaths, take testimony 
under oaths and require the production 
of evidence relating to the matter in 
question. . . .” 

If the institution is found guilty of 
unfair educational practices, the Re- 
gents may issue an order requiring the 
institution to cease and desist from 
them. Such an order is enforceable 
upon application to the New York State 
Supreme Court, which shall have the 
power “to make an order annulling or 
confirming, wholly or in part, or modi- 
fying the determination reviewed.” This 


order of the Supreme Court shall be sub- 
ject to review by the Appellate Division 
of the Supreme Court and by the Court 
of Appeals of New York State. 


New JERSEY AND MASSACHUSETTS 
l Laws 


New Jersey’s Anti-Discrimination law 
was amended March 16, 1949 by the 
Freeman law, which prohibits discrimi- 
nation in “any kindergarten, primary 
and secondary school, trade or business 
school, high school, academy, college 
and university, or any educational. in- 


‘stitution under the supervision of the 


State Board of Education, or the Com- 
missioner of Education of the State of 
New Jersey.” The scope of this act is 
much broader than that of the New 
York statute, which is limited to in- 
stitutions of postsecondary grade and 
leaves unregulated the primary and 
secondary education levels. Like the 
New York law, broad exemption is 
given educational facilities operated and 
maintained by a bona fide religious or 
sectarian institution. 

The Massachusetts Fair Educational 
Practices Act, which became law on Au- 
gust 22, 1949, is modeled upon the New 
York statute, except that its scope is 
broader. The legislation in Massachu- 
setts covers any school 


including but not limited to secretarial, 
business, vocational trade schools, acad- 
emies, colleges, universities, primary and 
secondary schools, which accepts applica- 
tions for admission from the public gen- 
erally and which is not in its nature dis- 
tinctly private, except that nothing herein 
shall be deemed to prevent a religious or 
denominational educational institution from 
selecting its students exclusively from ad- 
herents or members of such religion or de- 
nomination... . = 


Both the Massachusetts end the New 
Jersey statute exempt from the law ‘‘dis- 
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tinctly private” institutions. An ad- 
ministrative ruling of the Massachusetts 
Commission indicates that this excep- 
tion will be confined to schools of a 
very restricted type, such as a nursery 
for the children of faculty members of 
a school, or an ultra-exclusive finishing 
school for girls. The New Jersey stat- 
ute is further unique in that it covers 
not only admissions practices but also 
access of students to all “advantages, 
facilities and privileges,” once admitted 
to the institution. Administrative pro- 
cedures under the Massachusetts and 
New Jersey statutes are roughly similar 
to those under the New York law. 


-ADMINISTRATIVE FUNCTIONS 


Since fair educational practices laws 
have been in effect ior only a relatively 
short period of time, only limited trends 
are discernible in their administration. 
Those in charge ot enforcement have 
concentrated for the most part upon 
educational work—-acquainting school 
administrators, students, and the gen- 
eral public with the aims of the legisla- 
tion. They have also been involved in 
the certification of religious or denomi- 
national institutions, a process which, 
in New York State at least, has given 
less trouble than was expected in some 
quarters. For example, it was felt that 
dá large number of New York colleges, 
because they were originally denomina- 
tional in origin, and still maintained a 
vague church relationship, would make 
use of these ties to plead exemption 
from the provisions of the legislation. 
However, only 47 of New York’s col- 
leges, representing about 15 per cent of 
the total 1950 enrollment in colleges 
and universities in the state, have indi- 
cated their desire for denominational 
certification. i 

Another area of administrative ac- 
tivity has been the elimination of diş- 


criminatory questions from college ap- 
plication blanks. On June 30, 1950, 
Mr. Frederick W. Hoeing, the adminis- 
trator of the act in New York, reported 
that direct questions concerning race, 
color, religion, and national origin had 
almost completely disappeared from the 
application blanks of the colleges and 
universities of the state. “Of 270 ap- 
plication blanks on file from 123 de- 
nominational and nondenominational 
colleges, universities and junior colleges, 
only one nondenominational unit was 
still asking a direct question on religion, 
one nondenominational unit an optional 
question on religion, one unit a question 
on nationality and one unit a question. 
on race.” Investigations of college ap- 
plication blanks are under way in New 
Jersey and Massachusetts also. 

The administrators are more inter- 
ested in the conciliatory aspects of their 
function than in the abrupt utilization 
of the legal powers with which they are 
endowed. Mr. Franklin P. Hawkes, di- . 
rector of fair educational practices in 
Massachusetts, writes: “I am convinced 
that Fair Educational Practices Acts 
will be more helpful if they provide for 
the informal conference and study of 
problems as opposed simply to the legal 
insistence upon a petition.” He points 
to the fact that as of December 1950, of 
the five situations arising under the act, 
“three have been satisfactorily resolved 
due to conference rather than the rights 
to agreements. The two others are in 
process.” 

In New Jersey, as of December 1950, 
there were no reports or complaints of 
discrimination which had come to the 
attention of the Division Against Dis- 
crimination involving admission policies 
and practices of postsecondary schools. 
In New York, five petitions alleging 
discrimination have been filed with 
the Education Practices Administrator. 
Three of these were dismissed with a 
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finding of no probable cause to credit 
the allegations in the petition. The 
other two are under investigation. 


ARE THE Laws EFFECTIVE? 


The relatively few complaints that 
have been made should not be inter- 
preted as a measure of discrimination’s 
decline. For one-thing, the public is 
still not educated to its rights under this 
type of legislation. In addition, the 
process of making the complaint is time- 
consuming, and it is feared that the pub- 
licity involved will be damaging to the 
complainant. 

At present, it is almost impossible to 
measure the effectiveness of the laws. 
In New York, a survey was made which 
attempts to compare admission prac- 
tices in 1946 with those current in 1949. 
The report based on this survey? was 
released on September 22, 1950, by the 
New York State Board of Regents, and, 
according to the interpretation placed 
upon it by the Regents, indicated con- 
siderable reduction in discriminatory 
admission practices since the passage of 
the Quinn-Olliffe law. However, an 
analysis of the study, made jointly by 
the American Jewish Committee and 
the Anti-Defamation League, and an- 
other prepared by the American Jewish 
Congress, differed sharply from the Re- 
gents’ conclusion. Not only was the 
methodology of the study criticized, but 
the conclusions were questioned on the 
ground that the decrease in discrimina- 
tion was less than the Regents had indi- 
cated. Particularly significant was the 
criticism voiced in the joint memoran- 
dum of the American Jewish Committee 
and the Anti-Defamation League of 
B’nai B’rith: 


2 Theodore Bienenstok and Warren W. Coxe, 
Decrease in College Discrimination: A Repeat 
Study and Comparison of Admission of High 
School Graduates to College in New York 
State in 1946 and in 1949. 


certain upstate, non-sectarian, liberal arts 
colleges have not made any measurable 
progress in eliminating discrimination 
against Jewish applicants despite the en- 
actment of the Fair Education Practice 
Law in New York and the Administrator 
of that law now possesses information 
which would justify an investigation of 
those schools under the provision of the 
law which authorizes a self-initiated in- 
vestigation “Where the Commissioner has 
reason to believe that an applicant or ap- 
plicants have been discriminated against.” 


While the effectiveness of fair educa- 
tional practices laws is largely an un- 
known quantity, protagonists of this 
type of legislation believe that the stat- 
utes have helped to focus public atten- 
tion upon the problem of discrimination 
in higher education, and that the edu- 
cational work being done by the com- 


ə» missioners is particularly valuable. The 


fact that there have been few formal 
complaints is a result not unexpected by 
those who pressed most eagerly for laws 
of this sort. At the same time there is 
some disappointment that the commis- 
sioners, where empowered to do so, 
have not made inquiries on their own 
initiative into situations in which they 
have reason to believe discrimination 
exists. There is, however, general agree- 
ment that the conciliatory powers vested 
in the commissioner are perhaps the 
most important he possesses, and that 
the intelligent exercise of these powers 
is most likely to produce the best re- 
sults. 

Legislation undoubtedly can play an 
important part in reducing the discrimi- 
nation pattern in college admissions. 
However, it is strong medicine that is 
not to be casually prescrited. The col- 
leges and the minority pzoples, whose 
educational aspirations fair educational 
practices legislation is designed to aid, 
have much to lose, and our democratic 
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liberties are by no means strengthened 
if the admission controversy can be 
solved only through legislation. As a 
means of combating educational dis- 


crimination, legislation becomes increas- 
ingly unnecessary as the colleges grow 
more mindful of their democratic re- 
sponsibility to all the people. 


Edward N. Saveth, Ph.D., New York City, teaches at the New School for Social Re- 
search and is a staff member of the American Jewish Committee. He took an active part 
in the campaign for fair educational practices legislation in New York State. He has 
served as associate professor of history at New Mexico Highlands University. He 1s 
author of American Historians and European Immigrants 1875-1925 (1948) and nu- 


merous articles. 
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Legislation Guaranteeing Equality of Access to Places 
of Public Accommodation 


By Miuzton R. Konvirz 


ONGRESS in 1875 enacted a Civil 

‘Rights Act the purpose of which 
was to declare that in the enjoyment 
of the services and privileges of inns, 
public conveyances, theaters, and other 
places of public accommodation or 
‘amusement no distinction should be 
made between citizens differing in race 
or color. It was directed against ac- 
tion by private individuals. Eight years 
later, in the Civil Rights Cases, the 
United States Supreme Court held this 
statute unconstitutional. Mr. Justice 
Bradley, in his. opinion for the Court, 
said that the statute could not’be justi- 
fied under the Fourteenth Amendment, 
for that amendment is directed only 
against action by states and not against 
action by private individuals; nor, he 
said, could the act be justified under the 
Thirteenth Amendment, for the denial 
of equality of access to places of public 
accommodation is not subjection of a 
person to slavery or involuntary servi- 
tude. 

In his historic dissent, Mr. Justice 
Harlan contended that under the pro- 
visions of the Thirteenth Amendment 
Congress had the power to eradicate 
burdens and disabilities which, though 
not slavery or involuntary servitude, are 
the badges and incidents of slavery and 
involuntary servitude. 

The decision of the Court was taken 
to mean that while private individuals 
are at liberty to make race distinctions 
among persons with respect to the en- 
joyment of facilities in places of public 
accommodation without regard to fed- 
eral law, the states could compel or pro- 
hibit such distinctions. In brief, the de- 
cision was interpreted as meaning that 
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the protection of the rights of persons 
to equality of treatment in hotels, res- 
faurants, common carriers, and other 
places of public accommodation and re- 
sort was a matter that rested with the 
states exclusively. 


DISTRICT OF COLUMBIA 


One obvious exception to this gener- 
alization is the wide power of Congress 
over the affairs of the District of Co- 
lumbia. Congress has, unquestionably, - 
the power to enact a civil rights act for 
the District of Columbia, but this power 
has not been exerted. As recently as 
February 1950, the United States Court 
of Appeals, District of Columbia Cir- 
cuit, upheld the laws of Congress which 
provide for separation of the races in 
the District of Columbia schools; and in 
August 1950 a municipal court judge 
dismissed charges of discrimination in 
two cases brought against a Washing- 
ton restaurant which refused to serve 
Negroes, on the ground that there was 
no antidiscrimination law operative in 
the District of Columbia. 

In 1947 the report of the President’s 
Committee on Civil Rights (To Secure 
These Rights) and in 1948 the report 
of the National Committee on Segrega- 
tion in the Nation’s Canital (Segrega- 
tion in Washington) called for the en- 
actment of legislation by Congress guar- 
anteeing equal access to places of public 
accommodation to persons of all races, 
colors, creeds, and national origins. At 
various times bills to end segregation in 
the District of Columbia have been in- 
troduced in Congress, but there has 
been no action on them. As a result of 
congressional inaction, the President’s 
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Committee on Civil Rights found the 
situation in the District of Columbia 
“intolerable.” 


INTERSTATE PASSENGER TRAFFIC 


Another obvious exception to the gen- 
eralization that this aspect of civil 


rights is one that rests with the states. 


exclusively is the treatment of passen- 
gers moving in interstate commerce. 
The Interstate Commerce Act makes it 
unlawful for a railroad in interstate 
commerce “to subject any particular 
person, . . . to any undue or unreason- 
able prejudice or disadvantage in any 
respect whatsoever... .” The Inter- 
state Commerce Commission had held 
that this provision was not violated by 
the rules of a carrier which required 
“separate but equal” facilities. How- 
ever, in June 1950 the United States 
Supreme Court held that segregation of 
passengers moving in interstate com- 
merce is illegal under the above provi- 
sion in the act of Congress. 

It is interesting to note that in this 
case (Henderson v. U.S.) the Solicitor 
General of the United States, Philip B. 
Perlman, filed a brief in opposition to 
the private carrier and the Interstate 
Commerce Commission, in which he re- 
vived the argument of Mr. Justice Har- 
lan. “Segregation of Negroes, as prac- 
ticed in this country,” the brief stated, 
“is universally understood as imposing 
on them a badge of inferiority,” and 
segregation is called “a badge of servi- 
tude.” 


ANTIDISCRIMINATION ACTS IN 
THE STATES 


Many of the states have also shown 
that they agree with the views of Mr. 
Justice Harlan. From 1865 (Massa- 
chusetts) to 1931 (Wisconsin) eighteen 
states enacted civil rights laws to guar- 
antee equality of access to places of 
public accommodation. While some 
states have broadened and strengthened 


their statutes in recent years, no state 
has been added to the list of states with 
civil rights acts since 1931. Only five 
states have adopted such statutes in the 
twentieth century. (In addition, the 
Virgin Islands adopted such a statute in 
1950.) 

In view of the deepened interest in 
and concern with human rights and 
fundamental freedoms in the last two 
decades, the inaction on the part of the 
remaining thirty states, particularly dur- 
ing this period, is difficult to under- 
stand. One wonders if one can rea- 
sonably expect the civil rights map to 
be changed in the foreseeable future. 
Should an international human rights 
covenant be approved by the United 
Nations General Assembly and be signed 
and ratified by the United States, the 
problem of civil rights in the thirty 
states which have failed to provide 
guarantees of equal treatment—aggra- 
vated in the twenty states which, in 
varying degree, compel segregation— 
would become even more baffling. 

The eighteen states which have civil 
rights laws are as follows: California, 
Colorado, Connecticut, Illinois, Indiana, 
Iowa, Kansas, Massachusetts, Michigan, 
Minnesota, Nebraska, New Jersey, New 
York, Ohio, Pennsylvania, Rhode Island, 
Washington, and Wisconsin. 


SCOPE OF COVERAGE 


The statutes differ widely in the scope 
of coverage. 

Who ts protected by these laws? ‘The 
laws may be grouped in four different 
classes, as follows: (1) laws which pro- 
hibit discrimination against any person 
or any citizen, regardless of the basis 
of the discrimination; e.g., Illinois and 
Towa; (2) laws which prohibit discrimi- 
nation on the ground of color or race; 
e.g., California and Pennsylvania; (3) 
laws which prohibit discrimination on 
the ground of color, race, or creed; eg., 
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Connecticut and Washington; (4) laws 
which prohibit discrimination on the 
ground of color, race, creed, or national 
origin; e.g., Minnesota and New Jersey. 

What. places are affected? Only the 
state of Washington has a general civil 
rights statute which fails to define 
“places of public accommodation” or 
to enumerate specific places which fall 
within the meaning of the phrase. This 
statute provides simply: 


Every person who shall deny to any 
other person because of race, creed or 
color, the full enjoyment of any of the 
accommodations, advantages, facilities, or 
privileges of any place of public resort, 
accommodation, assemblage or amusement, 
shall be guilty of a misdemeanor. 


In all other statutes there is an enu- 
meration of specific places, though gen- 
erally the acts add: “and all other places 
of public accommodation and amuse- 
ment.” 

In the Connecticut act parks are men- 
tioned; the Illinois act mentions depart- 
ment stores, clothing stores, hat stores, 
and shoe stores; bathhouses are men- 
tioned in five statutes; seventeen stat- 
utes mention public conveyances; the 
Pennsylvania act mentions drugstores; 
barber shops are mentioned in eleven 
acts; theaters are mentioned in fifteen 
statutes; eleven statutes mention hotels; 
eating places are mentioned in seven- 
teen statutes; eight statutes mention 
soft drink and ice cream places; the 
Kansas act mentions boardinghouses; 
the Michigan act mentions stores. These 
are cited as instances of the great va- 
riety of places of public accommodation 
mentioned in the statutes. 


LIBERAL OR STRICT CONSTRUCTION 


The enforcement of these statutes has 
led to cases which involved discrimina- 
tion in places not specifically enumer- 
ated, and the courts have been called 
upon to decide whether the acts em- 
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brace such places. For example, the 
New York act does not specifically men- 
tion golf courses; the plaintiffs in a case 
brought in 1941 contended that the act 
covered such places, but the courts in 
New York held that the legislature in- 
tended to limit the application of the 
statute to the places enumerated, and 
that if there was to be an extension of 
the list, the legislature rather than the 
courts should extend it. Soon there- 
after, the statute was amended to in- 
clude golf courses. This is typical of 
what has happened when the courts 
have been called upon to construe the 
acts. 

Occasionally, however, a court has 
given a liberal construction to an act. . 
A recent instance is the decision of a 
New Jersey court that the state’s civil 
rights law applied to a refusal by an 
amusement park to admit Negroes to its 
swimming pool. The phrase “places of 
public accommodation, resort, or amuse- 
ment” was held to be broad enough to 
cover Swimming pools, even though such 
places were not included in the statutory 
list of specific places covered by the act. 

Civil rights statutes have been strictly 
construed because they are penal, in ac- 
cordance with the general rule of con- 
struction of criminal statutes. They 
have been strictly construed also because 
they impose restrictions on the use or 
control of private property, and also be- 
cause they are in derogation of the com- 
mon law. ‘The courts have held that 
the statutory restrictions on the use or 
control of private property which civil 
rights acts provide may be sustained as 
an exercise of the state’s police power 
to regulate places of public resort. The 
Constitution of the State of New York 
provides: “No person shall, because of 
race, color, creed or religion, be sub- 
jected to any discrimination in his civil 
rights by any other person. .. .” This 
provision anticipates a legislative defini- 
tion of civil rights and affords a consti- 
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tutional status and basis to the state’s 
civil rights act. 

This approach frees such legislative 
acts from the categories of legislation 
which are traditionally subject to strict 
construction. The same result can be 


accomplished by a change in the ju- - 


dicial approach to civil rights acts. 
Such acts would receive liberal con- 
struction if they were read from the 
standpoint of the state’s right to define 
and protect civil rights, and not from 
the standpoint of the state’s right to 
regulate places of public accommoda- 
tion. 


ENFORCEMENT BY PROSECUTION 


Until recently the legislative ap- 
proaches to enforcement or vindication 
of civil rights were by the traditional 
methods of criminal prosecution, or suit 
for damages, or both. Criminal prose- 
cution of the offender is allowed under 
each of the eighteen statutes. Damage 
suits are allowed under twelve of these 
statutes as an additional remedy. In 
all cases, the victim is required to take 
the initiative to vindicate his rights. 
The act in Illinois also allows an injunc- 
tion to abate the violation as a public 
nuisance. 

In 1935, Illinois imposed a statutory 
duty on all state, county, and municipal 
officials to aid in the enforcement of the 
civil rights law. The act imposed upon 
police officers the duty to investigate 
charges of violation, to secure evidence, 
and to sign a complaint. The state’s at- 
torney in each county is charged with 
the duty to prosecute diligently viola- 
tors of the act, and the attorney general 
is charged with the duty to obtain evi- 
dence of*violations and to see to it that 
complaints against violators are made. 
In New Jersey in 1944 the legislature 
imposed the duty on the attorney gen- 
eral to enforce civil rights laws, and a 
similar step was taken in New York in 
1945. 


The changes in the enforcement ma- 
chinery in these three states resulted 
from the conviction that the traditional 
criminal and civil approach sanctions 
were generally ineffective in civil rights 
situations and hardly served to restrain 
obstinate would-be violators. State civil 
rights acts have been widely honored in 
the breach, because persons discrimi- 
nated against rarely have the time and 
the money to sue for damages or to ob- 
tain effective prosecution. Even placing 
the duty to prosecute offenders on the 
shoulders of a busy attorney general has 
not resulted in a notable improvement 
in enforcement. 

In the last two years there has been a 
resort tothe use of administrative ma- 
chinery in this field. New Jersey and 
Connecticut have pioneered along this 
line. (It should be noted that the ad- 
ministrative remedy is provided for in 
addition to the criminal and civil pro- 
cedures.) 


ADMINISTRATIVE ENFORCEMENT 


Carey McWilliams was perhaps the 
first one to propose “a fair racial prac- 
tices act,” to be enforced by administra- 
tive methods similar to those used in 
the fair employment practices acts, and 
more recently in the fair educational 
practices acts. 

The Freeman Civil Rights Act, which 
went into effect in New Jersey on April 
6, 1949, illustrates this new administra- 
tive approach in the field of civil rights. 
It is a fair employment, a fair educa- 
tional practices, and a civil rights act 
combined into an omnibus statute to en- 
force fair racial and religious practices. 
It provides that all persons shall have 
the opportunity to obtain employment 
and an education and to obtain all the 
accommodations, advantages, facilities, 
and privileges of any place of public 
accommodation, without discrimniation 
because of race, creed, color, national 
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origin, or ancestry. It states that this 
opportunity is to be recognized as a 
civil right. 

The definition of a “place of public 
accommodation” is broad; it includes 
taverns, hotels (both resort and for the 
accommodation of transient guests), re- 
tail shops or stores, restaurants and 
other eating places, places where ice 
cream and soda water are sold, garages, 
public conveyances, public bathhouses 
and boardwalk, public seashore accom- 
modations, auditoriums and public halls, 
theaters, movie houses, music halls, 
‘ skating rinks, swimming pools, amuse- 
ment parks, pool parlors, hospitals, pub- 
lic libraries, and schools, and all educa- 
tional institutions that are under the 
supervision of the State Board of Edu- 
cation or Commissioner of Education of 
the State of New Jersey. 

The State Commission on Civil Rights 
is to consist of seven members, appointed 
by the Governor with the consent of the 
Senate, for staggered five-year terms. 
The commissioners are to serve with- 
out compensation. The State Division 
Against Discrimination is to consist of 
the Commission on Civil Rights and the 
State Commissioner of Education. The 
Division is organized in two sections, 
one to be concerned with discrimination 
in employment, the other with other un- 
lawful acts of discrimination. 

The act provides that the mayors of 
the municipalities may appoint local 
commissions on civil rights to aid in ef- 
fectuating the purposes of the act. The 
local commissions are intended to foster, 
through community effort, good will, co- 
operation, and conciliation among the 
various groups in the community, and 
they may be empowered by the local 
governing body to make recommenda- 
tions for the development of policies 
and procedures in general and for pro- 
grams for formal and informal educa- 
tion that will aid in eliminating all types- 
of discrimination. 


. Education. 
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ENFORCEMENT PROCEDURE 


A person who is discriminated against’ 
in employment or otherwise is to file a 
complaint with the Commissioner of 
The Commissioner of La- 
bor or the Attorney General may also 
file such a complaint. The Commis- 
sioner is to- investigate the complaint, 
and if he finds that probable cause ex- 
ists for the allegations of the complaint, 
he is to endeavor to eliminate the un- 
lawful employment practice or the un- 
lawful discrimination through confer- 
ence, conciliation, and persuasion. 

If these methods fail, the Commis- 
sioner is required to issue a notice, to- 
gether with a copy of the complaint, 
requiring the person agairist whom the 
complaint is made to answer the charges 
at a hearing before the Commissioner. 
If at the hearing the Commissioner finds 
that the respondent is guilty, he is re- 
quired to serve upon the respondent an 
order to cease and desist from the un- 
lawful employment practice or unlawful 
discrimination, and to take such affirma- 
tive action as may be indicated, in order 
to effectuate the purpose of the law. 
Observance of an order of the Com- 
missioner may be enforced by proceed- 
ings in the county court to compel per- 
formance of the order. 

An appeal from the order of the Com- 
missioner may be taken to the county 
court. Upon appeal, the county court 
may affirm, reverse, or modify any order 
of the Commissioner or may make such 
order d shall appear equitable and just 
to the court; but no order of the Com- 
missioner shall be set aside upon ap- 
peal for any irregularity or informality 
of the proceedings of the Commissioner ` 
unless the’ irregularity or informality 
tends to defeat or impair the substan- 
tial right or interest of the appellant. 

If an appeal is not taken from an 
order of the Commissioner, a willful 
violation of his order shall be a mis- 


- 
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demeanor, punishable by imprisonment 
for not more than one year, or by a fine 


‘of not more than $500, or both. 


The Commission on Civil Rights is to 
consult with and advise the Commis- 


sioner with respect to the work of the 


Division Against Discrimination; ap- 
prove or disapprove the appointment of 
officers, employees, and agents; survey 
and study the operations of the Division 
Against Discrimination; and report to 
the Governor and the Legislature with 
respect to the work of the Division. 

This new approach, in which compli- 
ance through conciliation, instead of 
punishment, is emphasized, has already 
justified itself where it has been tried. 
There is an increased awareness of pub- 
lic responsibility for enforcement of 
civil rights—to make of civil rights laws 
more than pious but empty declarations 
of good intentions. 


CONCLUSION 


In the memorandum, The Main Types 
and Causes. of Discrimination, submitted 
by the Secretary General of the United 
Nations to the Sub-Commission on the 
Prevention of Discrimination and the 
Protection of Minorities, it is stated: 


The enjoyment of human rights without 
distinction as to race, color, sex, language, 
religion, political or other opinion, national 
or social origin, property, birth, or other 


status can be guaranteed to all persons 
within the jurisdiction of a particular State 
by the enactment and enforcement of legis- 
lation which (a) abrogates all laws which 
permit or entail any discrimination, and 
(b) prohibits and penalizes discrimination 
by both official and private persons. 


In the United States this guarantee 
could be achieved (1) if twenty states 
would adopt legislation of type (a)— 
legislation to wipe out laws which com- 
pel persons to suffer thé badge of in- 
feriority and servitude; (2) if these 
twenty states, and ten other states 
which have no segregation acts and no ' 
civil rights acts, would adopt legislation 
of type (b)—legislation to prohibit dis- 
crimination; and (3) if sixteen of the 
eighteen states which now have civil 
rights acts would rewrite them to pro- 
vide proper coverage and enforcement 
machinery (especially of the adminis- 
trative type). This is a staggering 
order. 

When one sees how much remains to 
be done, perhaps he can find a measure 


‘of comfort in the virtue of humility. 


“Everything heroic in man is insignifi- 
cant and perishable,” Hermann Cohen 
has said, “and all his wisdom and virtue 
unable to stand the crucial test, unless 
they are the fruits of humility. In this 
there is no exception—neither for any 
man, any people, or any age.” 
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Political Obstacles to Civil Rights Legislation 


By JASPER B. SHANNON 


HE program of civil rights legisla- 

tion proposed by President Truman 
strikes at the roots of the historic Amer- 
ican federal political structure. It is 
scarcely necessary to point out that 
civil rights in the beginning were as- 
sumed to be in danger primarily from 
the national government; hence, the 
limitations found in the Bill of Rights 
were placed in the federal constitution. 
Civil rights legislation in the contem- 
porary sense, in some respects an out- 
growth of judicial extension of the 
meaning of liberty under the Fourteenth 
Amendment, undertakes not only to 
protect minorities federally against state 
and local government action, but against 
possible infractions by individuals and 
groups as well. 


BACKGROUND OF THE PROBLEM 


The wide ramifications of this thorny 
political problem may be seen more 
clearly if it be placed in proper perspec- 
tive. There are political implications 
international, national, state, and local. 
In the world as a whole, says the United 
Nations, colored peoples compose a ma- 
jority. In the United States and in 
the Commonwealth of Mississippi the 
whites exceed the colored people, but in 
more than one-third of the counties of 
Mississippi, Negroes outnumber whites. 
The question of majorities and minori- 
ties is not simple under such circum- 
stances. The strategies of politics in- 
volved in civil rights legislation are ac- 
cordingly both global and local. 

Painted on this broad canvas, civil 
rights becomes a phase of the de- 
velopment of representative democracy 
throughout the world, inextricably in- 
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terwoven in the ideological struggle 
which is at the center of sccial tension 
everywhere. The problem is one of 
discovering tactics by which the polit- 
ically retarded may share in the proc- 
esses of the politically advanced without 
endangering the already established del- 
icate mechanism of popular decision. 

In all societies there are elites which 
have vested interests in the continuance 
of the status quo. These elites have 
invented ideologies by which they have 
overthrown or displaced previous elites. 
For example, the views of John Locke 
In justifying the triumph oi the middle 
class in England became the flaming 
torch of the propagandists of the Amer- 
ican Revolution. Thus, the ethos of 
the Declaration of Independence became 
the touchstone of the liberal movement 
in the United States. Abraham Lincoln 
was well aware of its political implica- 
tions and made it the foundation of his 
arguments for Negro emancipation. Al 
men were to be free. A similar plea 
with a similar emphasis was contained 
in Alben W. Barkley’s keynote address 
to the 1948 Democratic Convention. 

Even Lincoln had his difficulties when 
he was confronted with the issue of put- 
ting into effect the consequences of free- 
dom—emancipation from slavery. In 
his debates with Douglas he spoke out 
against Negro enfranchisement: 


I have no purpose to introduce political 
and social equahty between the white and 
black "races. There is a physical difference 
between the two which, in my judgment, 
will probably forever forbid their living 
together upon the footing of perfect equal- 
ity; and inasmuch as it becomes a necessity 
that there must be a difference, I, as well 
as Judge Douglas, am in favor of the race 
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to which I belong having the superior posi- 
tion.? 


A month later he made a somewhat 
stronger statement: 


I will say, then, that I am not, nor ever 
have been, in favor of bringing about, in 
any way, the social and political equality of 
the white and black races; that I am not, 
nor ever have been, in favor of making 
voters or jurors of Negroes, nor of qualify- 
ing them to hold office, or intermarry with 
white people.” 


In his last public address, Lincoln had 
advanced to the point where, speaking 
of the Louisiana Constitution,. he ad- 
vocated slow enfranchisement: 


It is also unsatisfactory to some that the 
elective franchise is not given to the 
colored man. I would myself prefer that it 
were now conferred on the very intelligent, 
and on those who serve our cause as 
soldiers.? 


Charles Sumner applied a more rig- 
idly logical formula: 


The more I think of it [franchise], the 
more it seems to me an esential right, 
which government cen only regulate and 
guard, but cannot abridge. All just govern- 
ment stands on “the consent of the gov- 
erned.” Starting with this principle from 
our Declaration of Independence, I see no 
other conclusion than that every citizen 
having a proper residence must be a voter. 
If it be said that, then, the ignorant man 
has the same electoral weight as the in- 
telligent, I reply: “No; each has the same 
_ vote; but the other exercises an influence 
over the result,—in other words, over other 
votes,—in proportion to his intelligence.” 
In the vote itself all are equal.* 


~The problem of incorporating an un- 
trained minority into a fully participat- 


1 Archer H. Shaw, The Lincoln Encyclopedia, 
1950, p. 264. 

2 Ibid. _ 

3.Ibid., p. 226. 

4 Edward L. Pierce, Memoirs and Letters 
of Charles Sumner, 1893, Vol. IV, p. 319. 


ing process in the complex -matters 
of modern government has never been 
easily handled. It is a localized version 
of the matter of trusteeship for “back- 
ward” peoples. Thus, Lincoln and John- 
son favored, an empirical approach to 
the question; but Sumner and Stevens, 
superb logicians, pushed to the extreme 
the implications of political equality 
professed in Jefferson’s Declaration of 
Independence. Their legislation pro- 
duced the formation of a private state, 
the Ku Klux Klan, and helpet introduce 
the fog of emotionalism which has sur- 
rounded racial relations in the South 
ever since. Section two of the Four- 
teenth Amendment is a whited sepulcher 
in the Constitution as a result. Neither 
the emotionalism of the hustings nor 
the rigid logic of law and metaphysics 
has furnished a ready solution to one of 
the most explosive issues of our world. 
After military reconstruction failed, 
the former Confederate states achieved 
Negro and poor-white disfranchisement 
by the poll tax, literacy tests, and reg- 


stration requirements, and have success- . 


fully maintained them by the liberum 
veto, or filibustering, permitted by the 
rules of unlimited debate in the United 
States Senate. Had the slaveholders of 
1861 possessed the political ingenuity of 
their descendants, slavery might still be 
with us. 


INTERNATIONAL MOTIVATIONS 


In World War I,- Woodrow Wilson 
undertook to export the Declaration of 
Independence and political democracy 
to all the world. In World War II, his 
successor, Franklin D.^ Roosevelt, and 
Winston Churchill inaugurated the myth 
of the Four Freedoms which purported 
to extend Locke’s freedom of religion, 
of speech, and from fear (the eighteenth- 
century political revolution) to include 
a bow to the Revolution of 1917 in 
Russia (freedom from want). United 


r 
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States foreign policy has advocated a 
kind of international due process of law 
(interpreted to apply to human liber- 


ties) against totalitarianism. This doc- ` 


trine resembles the effort of Calvin 
Coolidge and Charles E. Hughes in the 
1920’s to export due process as applied 
to property. 

As the tensions of the cold war grew, 
the burden of the United States attack 
upon Russia centered upon the latter’s 
denial of due process to individuals and 
the electoral process to all groups in 
so-called satellite countries. Soviet jour- 
nalists did not fail to pick out the South, 
where the divergence between the ideal 
and’ the practice of the Four Freedoms 
was notable if not notorious, as Russia’s 
tu quoque to the American charge. The 
presence of two southerners as succes- 
sive Secretaries of State, Byrnes and 
Marshall, both from poll-tax states, 
afford further opportunities both to 
Soviet propagandists and to their domes- 
tic emulators to point out the poignant 
discrepancies between American preach- 
ing and practice. 

Obliged to appeal to colored peoples 
in Latin America and in Asia to main- 
tain United States leadership in the 
United: Nations, the President of the 
United States, whatever his personal 
predilections may have been, was stra- 
tegically compelled to move in the direc- 
tion of liberalizing domestic practice to 
make the reality more closely pean 
the propaganda facade. 


IMPORTANCE OF NEGRO VOTE 


Purely partisan considerations were 
doubtless ‘motivations as well. As the 
sweeping majorities of early New Deal 
days began to contract, their political 
center of gravity more and more ap- 
peared to be located in the great in- 
dustrial and urban communities of the 
populous states of New York, Penn- 
sylvania, Illinois, Michigan, Ohio, and 


California. These states were strate- 
gically and statistically necessary to 
maintain Democratic control of execu- 
tive power. The two parties were so 
closely balanced in these states that any 
minority group potentially casting 4 per 
cent of the total vote not only could 
not be ignored but must be assiduously 
cultivated. Negroes were in this posi- 
tion in most of these states, where the 
loadstone of industrial jobs was attract- 
ing vast numbers of them from the 
South. In no small measure, the ten- 
sions of racial relations were being trans- 
ferred from the rural South to the urban 
Middle West and North and the Pacific 
Coast. 

National domestic agricultural policy 
in the postwar years favored mechaniza- 
tion of agriculture and the development 
of conservation by pasture end livestock 
farming to replace the old row crop as- 
sembly line plantation. Negroes were 
being exported not only from the South 
to the North but from the farm to cities 
in the South. 

In Georgia, for example, the county 
unit rule in Democratic primaries ap- 
plied the electoral college principle to 
Atlanta, thereby effectively emasculating 
politically the urban groups, both Negro 
and white. In Tennessee, the Crump 
organization incorporated and disci- ` 
plined the Negroes into the political 
machine process. 


OPPOSITION STRENGTH 


It was, however, in the 150 southern 
counties, where Negroes made a poten- 
tial majority—chiefly in Mississippi, 
South Carolina, Georgia, Alabama, and 
Louisiana, with a few in Virginia, North 
Carolina, ‘Tennessee, Aransas, and 
Texas—that what came to be called 
Dixiecrats enjoyed their chief strength. 

Though the Dixiecrat candidates cap- 
tured only thirty-nine electoral votes 
and 2.4 per cent of the national popular 
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vote in 1948, their representation in 
Congress and especially in the United 
States Senate was much stronger. In 


the border state of Kentucky, for ex-_ 


ample, Thurmond and Wright received 
barely 10,000 votes out of 822,000 cast. 

However, the late Virgil Chapman, the 
Democratic nominee for Senator, who 
refused to accept the Fair Deal platform 
adopted at Philadelphia, with its pro- 
posal for civil rights, was elected by a 
25,000 plurality, notwithstanding the 
fact that he ran more than 100,000 
votes behind the Truman-Barkley ticket. 
snuggled close to the tobacco farmers 
of Kentucky and well experienced by 
twenty-five years in backstage congres- 
sional politics, he emerged in 1951 not 
only in a powerful position on the 
Senate Armed Services Committee, but 
also as one of the managers of the 
campaign for election of the new major- 
ity leader; McFarland of Arizona. The 
reward for this work was an assignment 
on the Democratic policy committee. 
The same Kentucky Senator was present 
at the inauguration of James F. Byrnes 
as Governor of South Carolina in Jan- 
uary 1951. This example sheds some 
light on the reasons why civil rights 
legislation has a gloomy future in the 

nited States Senate. 


FILIBUSTERING 


In 1937, Walton Hamilton and Doug- 
lass Adair wrote a provocative book en- 
titled The Power to Govern. ‘The vol- 
ume was pointed at the Supreme Court 
of the United States. Subsequent de- 
velopments removed many constitutional 
hazards by softening the practical lim- 
itations of judicial veto. The result of 
this constitutional revolution was to fix 
the national spotlight more clearly upon 
the archaic nature of our federal legisla- 
ture. Here the presence of the un- 
limited right of free speech, a de facto 
acceptance of Calhoun’s principle of con- 


currerit majorities, could be effectively 
used to block social change. 

Filibuster was only the most dramatic 
of the weapons in the arsenal of con- 
servatism. Probably more useful was 
the third house of the national legisla- 
ture, the too frequently unheralded 
House of Seniority, the twentieth-cen- 
tury equivalent of the British nine- 
teenth-century House of Lords. The 
seniority rule makes a mockery of the 
concept of true party government, for 
where two-party strength is greatest, 
the dangers to political survival are most 
hazardous. In one-party states, fac- 
tional ascendancy leads to political lon- 
gevity and apparently to biological lon- 
gevity as well, judged .by the Georges, 
the Connallys, the McKellars, and the 
Doughtons. Certainly their physical 
energies need not be dissipated in cam- 
paigning as arduously as in two-party 
states. 

The astounding victory in 1948, of 
Harry Truman and Alben Barkley, two 
aged border-state Senators who had jet- 
tisoned both left-flank radicalism and 
right-wing reaction, promised much for 
long-postponed civil rights. Though 
there was no majority mandate, there 
was a plurality command for the repeal 
of the Taft-Hartley Act and the enact- 
ment of civil rights legislation. Failing 
a majority, the pluralities were as.great 
as those given the British Labour party 
in 1945, and considerably stronger than 
that party received in 1950. 

The contrast in legislative achieve- 
ment is a measure of the effectiveness 
of party government in the two coun- 
tries. In Great Britain the legislative 
veto of the House of Lords is under 
the control of the executive (actually a 
majority of the House of Commons); 
but no such situation exists in the 
United States. Accordingly, the great- 
est danger confronting any prospective 
national civil rights legislation is the 


-=> L 


-4 
ever present threat of senatorial filibus- 
tering. fon 
Since the application of: cloture ul- 


timately determines the fate of any law _ 


on civil rights, it is necessary to deal 
with Senate rules with reference to un- 
limited debate. It suffices for this dis- 
cussion to point out that cloture was 
adopted for the first time after a suc- 
cessful filibuster against arming mer- 
chantmen in the emergency period be- 
fore World War I. The rule provided 
for the application of cloture at the in- 
stigation of sixteen Senators, when ap- 
proved by two-thirds of the Senators. 
Subsequent practice had eroded some of 
the effectiveness of this rule. Successive 
presiding officers had ruled that cloture 
did not apply (1) oma motion to take 
up a bill or (2) om*approval of an 
amendment to the Journal, but only on 
a “pending measure.” ‘These practices, 
therefore, made it still possible for one 
Senator to delay interminably the clos- 
ing of debate, and the presence of fifteen 
or twenty Senators who would filibuster 
against civil rights doomed to failure 
any legislation of this type. 


wt SENATE STRATEGY 


Thé blocking of efforts to press civil 
rights legislation in 1949 was a tribute 
to the astuteness of its opponents and a 
monument to the ineptness of admin- 
istration leadership. First of all, the 
President, flushed with his November 
victory and celebrating an inauguration 
honeymoon, ordered newly chosen Floor 
Leader Lucas, who was not at all happy 
in his new task, to make a frontal attack 
on the southern citadel rather than re- 
sort to strategic maneuvering. 

In all probability it would have been 
a wiser course to deal with Taft-Hartley 
Act repeal first. It is possible, of course, 
that the amalgamation of southerners 
and Republicans would have taken place 
anyway, for the procedure of federal in- 
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tervention under the old Wagner Act to 
protect the right to collective bargaining 
and the proposed process of operating 
under a Federal Employment Practices 
Act were basically the same. Both con- 
verted historically local and private acts 
into public and official conduct. The 
elites of northern industry and southern 
agriculture were forced into a marriage 
of convenience. 

It seems likely,.however, that an anti- 
lynching bill alone would have been 
more palatable to the South and less 
likely to lead to the procedural debate 
which enabled the southern bloc to 
evade the merits of the proposed legisla- 
tion. Instead, its members threw the 
cloak of righteousness around themselves 
and posed as defenders of free speech 
and unlimited debate in the name of 
minority rights. This perverse develop- 
ment was managed with finesse.by Sen- 
ators George, Connally, McKellar, Sten- 
nis, e$ al., members of the old guard, 
with able assistance from such young- 
sters as Russell Long and William Ful- 
bright. l 

Finally, the President was clumsy in 
his timing. At a moment when it seemed 


probable that a liberalized cloture rule 


retaining the two-thirds requirement 
could be passed and the southern bloc 
was conducting only a mild filibuster 
against it, Mr. Truman boldly an- 
nounced that he favored a simple major- 
ity cloture rule. Briefly stated, the 
first meant that a .two-thirds majority 
(33) of a quorum could order cloture, 
whereas the second meant that only 25. 
were necessary. This greatly strength- 
ened the hand of his opponents. 

The critical issue came on the ap- 
plication of cloture to the approval of 
the Journal. It was on this technical de- 
tail that the filibuster was being carried 
on. This threw the issue to Vice Pres- 
ident Barkley, who loyally supported 
the administration and reversed Pres- 
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ident Pro Tempore Vandenberg’s ruling 
of August 1948, that two-thirds cloture 
did not apply to the Journal. Vanden- 
berg, his vanity piqued, led the move to 
overrule the Vice President’s ruling. 
The Senate overrode Barkley 46 to 41. 


THE REPUBLICAN VOTE 


It is not easy to analyze this vote on 
any very objective basis. The Repub- 
lican platform of 1948 had unanimously 
approved the following civil rights 
plank: 


Lynching or any other form of mob 
violence anywhere is a disgrace to any 
civilized state, and we favor the prompt 
enactment of legislation to end this infamy. 

One of the basic principles of this Re- 
public is the equality of all individuals in 
their right to life, libarty, and the pursuit 
of happiness. This principle is enunciated 
in the Declaration of Independence and 
embodied in the Constitution of the United 
States; it was vindicated on the field of 
battle and became the cornerstone of this 
Republic. This right of equal opportunity 
to work and to advance in life should never 
be limited in any individual because of race, 
religion, color, or country of origin. We 
favor the enactment and just enforcement 
of such Federal legislation as may be nec- 
essary to maintain this right at all times 
in every part of this Republic. 

We favor the abolition of the poll tax 
as a requisite to voting. 

We are opposed to the idea of racial 
segregation in the armed services of the 
United States. 


Notwithstanding this clear pledge, 
only 16 of 39 Republicans supported the 
only practicable device by which civil 
rights legislation could have been passed. 
The support of only 41 per cent of its 
membership is not a high record of per- 
formance for party discipline. The fact 
that two other Republicans were paired 
in the negative to only one in the af- 
firmative does not change the picture. 
The fact that Taft, an able constitu- 


tional lawyer, was not persuaded by the 
Vandenberg argument but chose to up- 
hold Barkley indicates that something 
other than legal conclusiveness was com- 
pelling. 


THe DEMOCRATIC VOTE 


The Democratic record was not very 
much better. Lucas mustered only 47 
per cent of the 53 Democratic Senators 
to the support of the 1948 platform, 
which read: 


We again state our belief that racial and 
religious minorities must have the right 
to live, the right to work, the right to vote, 
the full and equal protection of the laws, on 
a basis of equality with all citizens as 
guaranteed by the Constitution. 

We highly commend President Harry S. 
Truman for his courageous stand on the 
issue of civil rights. We call upon the 
Congress to support our President in guar- 
anteeing these basic and fundamental 
rights— 

(1) The right of full and equal political 

participation; 

(2) The right to equal opportunity of 

employment; 

(3) The right of security of person; 

(4) The right of equal treatment in the 

service and defense of our Nation. 


The Democratic vote was a dismal 
accomplishment, and the fact that three 
Democrats were paired in favor of the 
Barkley ruling to only one against gave 
the Democrats a bare majority of their 
members, a 52 per cent degree of attain- 
ment. This is not enough to give con- 
fidence in future platform pledges. 


TEBE SECTIONAL PATTERN 


On a sectional basis the pattern was 
more clear. Of the twelve Senators 
from New England, only Bridges of 
New Hampshire voted negatively; and 
in New York, New Jersey, and Penn- 
sylvania, Martin of Pennsylvania alone 
was opposed to the debate limitation. 
In the former Confederate states, only 
Pepper of Florida and Kefauver of 
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Tennessee dared brook the tide of south- 
ern opposition. Pepper has since paid 
for his boldness with his political life. 

The six border states (Delaware, 
Kentucky, Maryland, Missouri, Okla- 
homa, and West Virginia) divided 7 in 
favor and 5 opposed. If New Mexico 
and Arizona are added to this list, the 
picture does not change substantially, 
for the two Senators from the former ap- 
proved and the two from the latter dis- 
approved. The negative vote of Mc- 
Farland is significant, for he is now 
majority floor leader. The Middle West 
(Michigan, Ilinois, Indiana, Ohio, and 
Wisconsin) divided 6 to 4 in opposition. 
It is paradoxical in view of later de- 
velopments that McCarthy of Wisconsin 
voted to limit debate and to support 
civil rights. The Great Plains or north- 
western states (Minnesota, the Dakotas, 
Towa, Kansas, Nebraska, and Wyoming) 
cast only 3 affirmative votes to 11 nega- 
tive ones. Only one of the negative 
votes came from a Democrat, Gillette 
of Iowa. The Rocky Mountain states 
divided equally 5 for and 5 against on 
party lines, save for Nevada. The filibus- 
ter gives these less populous states of 
the Plains and the Mountains consider- 
ably greater power. The three Pacific 
coast states gave 4 affirmative votes to 
2 negative ones. In conclusion, one 
must say that roughly the agrarian 
South and the Great: Plains, assisted 
somewhat by the Middle West, ad- 
ministered the coup de grâce to any 
hope of immediate pasage of civil rights 
legislation. 


A Poor PROSPECT 


Defeated in this effort, the administra- 
tion leadership was compelled to sur- 
render abjectly to a “compromise” rule 
which makes cloture more difficult than 
ever by requiring the approval of two- 
thirds of the entire membership of 
the Senate (64) before cloture can be 
adopted. Even this requirement does 


not apply to an effort to change the 
Senate rules. Thus, in effect, it requires 
a greater majority to close debate than 
for the adoption of a constitutional 
amendment. 

An impartial observer of this episode 
might well have had the feeling that 
he was watching a well-coached play in 
which the actors were self-consciously 
playing predetermined roles. The Tru- 
man administration had kept its record 
straight both for the present and for the 
future. So had the southerners. The 
chief victims were men such as Senators 
Frank Graham of North Carolina and 
Claude Pepper of Florida. They were 
made vulnerable to attack in Democratic 
primaries and became the first victims of 
the 1950 reaction. 

These defeats strengthened the hands 
of both southern and northern conserva- 
tives. The loss of Lucas and Myers, the 
Fair Deal leaders, in the election of 1950 
led to a new leadership in the Senate, 
with McFarland of Arizona, ore of the 
authors of the “compromise” rule, in the 
saddle as floor leader, assisted by a 
young and vigorous filibustering south- 
erner, Lyndon Johnson, a newly de- 
veloped conservative, as assistant leader. 
With southern conservatives more firmly 
in control of the Democratic majority 
than at any previous time since 1937, 
and the Republicans leaning toward a 
“safe” form of Republicanism, the pros- 
pects for civil rights legislation in the 
Eighty-second Congress seemed dim in- 
deed. In fact, it looked as if the civil 
rights of Negroes and whites would be 
equalized in a fashion not proposed by 
advocates of civil rights. The behavior 
of the Eighty-first Congress pointed in 
the direction of the abolition of civil 
rights for both white and colored, so 
equality might be attained in the garri- 
son state if not in the welfare state. 

Students of politics may well ponder 
whether a different approach would have 
been more successful. If conditions in 
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the South which defeated civil rights 
had been investigated and grant-in-aid 
rewards (subsidies if you prefer) for 
successful racial relations, law enforce- 
ment, and high voter participation had 
been held out as carrots for the school 
systems of the South (notoriously un- 
dernourished), more success might have 
been attained than by the threat of 
coercion in behalf of putative “rights.” 
A political scientist cannot be certain 
that this method would have been more 
successful, but surely the development 
of extension education and the highway 
and social security programs show a 
successful pattern which might be im- 
itated. 


THE CHANGING SCENE 


Meanwhile, the constant agitation of 
the lynching and poll tax issues may 
have borne fruit locally in the South. 
In 1950 South Carolina repealed her 
poll tax requirement, perhaps with the 
covert approval of Governor-elect James 
F. Byrnes. Apparently the issue aroused 
no great interest, for twelve thousand 
fewer voted on the proposal to repeal 
than for Governor and Senator where 
there was no contest. However, the re- 
peal was approved by nearly three- 
fourths of those voting—72.8 per cent, 
to be exact. 


Finally, in early 1951 Governor Her- 
man Talmadge approved an act of the 
Georgia legislature, apparently pointed 
at the Ku Klux Klan, forbidding the 
wearing of masks by secret organiza- 
tions. ‘The failure of the Talmadge 
forces to obtain popular approval of a 
measure applying the county unit sys- 
tem to regular elections likewise was a 
gain. Negroes are voting in all southern 
states, though in restricted numbers. 
Inflation may so devalue the dollar that 
the poll tax requirement will be more 
nominal than ever, and,ultimately the 
influx of defense industry into the South, 
combined with further Negro migration 
from farms, may show in the 1950 census 
that many of the Negro rural majorities 
have disappeared. Cotton pickers and 
rural electrification and a livestock econ- 
omy may achieve the dilution of the 
southern racial minority to such a point 
that the old antagonism will slowly 
disappear, though its recrudescence in 
southern and northern cities is creating 
tensions which will need careful atten- 
tion and guidance. Urban housing im- 
provement may be a more useful cathar- 
tic than legislation on “rights.” 

In the meantime, Lincoln’s sage ob- 
servation applies: “If the minority will 
not acquiesce, the majority must, or the 
government must cease.” 
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The Supreme Court as Protector of Civil Rights: 
Freedom of Expression 


By Davin FELLMAN 


HE First Amendment to the Con- 
stitution of the United States pro- 
vides that “Congress shall make no law 
. abridging the freedom of speech, 
or of the press.” As for the states, in 
1925, in the Gitlow case,’ the Supreme 
Court held for the first time that the 
“liberty” which states are forbidden to 
deny by the due process clause of the 
Fourteenth Amendment includes free- 
dom of speech.? Ever since then the 
justices have agreed that federal re- 
view is available as to state actions 
which infringe upon free speech. All 
of the justices have always agreed, also, 
that freedom of speech, like all other 
freedoms, is not absolute, and that at 
some point and for some purposes, gov- 
ernment may validly impose limitations. 
“All agree,” Justice Reed has pointed 
out, “that there may be reasonable reg- 
ulation of the freedom of expression.” ? 
The free speech cases assuredly sup- 
port these two generalizations: infringe- 
1 Gitlow v. New York, 268 U. 5. 652 (1925). 
An unsuccessful attempt was made in Hague 
v. C.LO., 307 U. S. 496 (1939), by three 
justices, to establish the proposition that free 
speech, at least in the measure that national 
legislation is being discussed, is a privilege or 
immunity of a citizen of the United States 
which states may not invade. 

2 Justice Harlan thought so many years 
previously. See his famous dissenting opinion 
in Patterson v. Colorado, 205 U. S. 454, 463 
(1907). 

8 Dissenting in Martin v. City of Struthers, 
319 U. 5. 141, 155 (1943). Chief Justice 
Vinson wrote last year: “Freedom of speech 

. does not comprehend the right to speak 
on 1 any subject at any time”’—-American Com- 
munications Association v Douds, 339 U. S. 
382, 394 (1950). In Near v. Minnesota, 283 
U. S. 697, 708 (1931), Chief Justice Hughes 
declared: “Liberty of speech, and of the press, 


is also not an absolute right, and the State 
‘ may punish its abuse.” 
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ments of free speech by either the state 
or federal government are reviewable in 
the United States Supreme Court; free 
speech is not absolute. It is hazardous 
to venture additional generalizations. 
The justices have never agreed in the 
past, nor do they agree today, on any 
single theory or doctrine, or even upon 
any collection of words and phrases, 
with which to dispose of cases present- 
ing free speech issues. 

It can safely be said that some deci- 
sions are favorable to free speech and 
some are unfavorable. It is also pos- 
sible to study the cases chronologically 
and note that a more or lesa libertarian 
spirit prevails in the Court in different 
periods of time. For after all, Mr. 
Dooley was stating a sheer truism when 
he noted that the judges follow the elec- 
tion returns. Of course, what he meant 
was that judges are responsive to the 
dominant trends of thought and emo- 
tion, hopes and fears, which pervade the 
society of which they are a part. In 
periods of great popular tension, judges 
also are tense. 


THE CLEAR AND PRESENT DANGER TEST 


Justices Holmes and Brandeis at- 
tempted to formulate a reasonable the- 
ory by which to determine the point at 
which government may interdict speech, 
in a series of cases arising under the 
Espionage Act of 1917 immediately fol- 
lowing the First World War. In the 
Schenck case,* the first to reach the 
Court, Justice Holmes declared: ‘The 
question in every case is whether the 
words used are used in such circum- 
stances and are of such a nature as to 


í Schenck v. United States, 243 U. S. 47, 52 
(1919). 
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create a clear and present danger that 
they will bring about the substantive 
evils that Congress has a right to pre- 
vent. It is a question of proximity and 
degree.” In another case decided in the 
same year, Justice Holmes stated his 
position in these words: 


I think that we should be eternally vigilant 
against attempts to check the expression 
of opinions that we loathe and believe to be 
fraught with death. unless they so im- 
minently threaten immediate interference 
with the lawful and pressing purposes of 
the law that an immediate check is re- 
quired to save the country.” 


It is important to note, however; that 
Justices Holmes and Brandeis never 
used the clear and present danger doc- 
trine for the purpose of declaring a 
federal or state statute unconstitutional. 
In every case, all they argued was that 
a particular defendant’s words do not 
justify a conviction unless in actual fact 
they create a clear and present danger of 
a serious evil for which punishment is 
permissible. They never suggested that 
the Espionage Act of 1917° was uncon- 
stitutional; on the contrary, Justice 
Holmes spoke for the Court in three free 
speech cases growing out of this statute 
where convictions were sustained.” In 
the three cases where they dissented, 
their disagreement was based on the 
belief that the words used by the de- 
fendants had not created the sort of 


5 Dissenting in Abrams v United States, 250 
C. 5. 616, 630 (1919). For a masterful state- 
ment of Justice Brandeis’ position, see his 
concurring opinion in Whitney v. California, 
274 U. S. 357 (1927). 

8 See Robert E. Cusiman, “ ‘Clear and Pres- 
ent Danger’ in Free Speech Cases: A Study in 
Judicial Semantics,” in M. R. Konvitz and A. 
E. Murphy (eds.), Essays in Political Theory 
(Ithaca, N Y., 1948), pp. 311-24. 

T Schenck v. United States, 249 U S. 47 
(1919); Frohwerk v, United States, 249 U, §. 
204 (1919); Debs v. United States, 249 U. S. 
211 (1919). 


danger upon which government may 
premise a conviction. Nor did these 
two justices question the constitutional- 
ity of state criminal anarchy and anti- 
syndicalism laws, whether they dis- 
agreed with the Court’s affirmance of a 
conviction ° or concurred.2° What Jus- 
tices Holmes and Brandeis tried to dc 
was to give sympathetic prosecutors, 
judges, and juries a working principle 
which in concrete situations would mil- 
itate in favor of allowing speech the 
widest possible latitude. 
Dissenting views 

Not all members of the Court, how- 
ever, have shared the enthusiasm of Jus- 
tices Holmes and Brandeis for the clear 
and present danger doctrine, or have 
been willing even to pay lip service to 
it. In the three speech cases mentioned 
above in which Justices Holmes and 
Brandeis dissented, the authors of the 
majority opinions, while not rejecting 
the doctrine, paid no attention to it.™ 
A few years later, in the Gstlow case,“ 
Justice Sanford discussed the clear and 
present danger theory, reduced its pro- 
portions to a very narrow compass, and 
then proceeded to sustain a conviction 
under the New York criminal anarchy 
law on traditional police power grounds. 
Indeed, in two of the three World War 
I free speech cases where Justice Holmes 
spoke for the Court, he himself made no 
mention of the clear and present danger 
standard.7* Chief Justice Hughes, who 
was strongly devoted to freedom of 

8 Abrams v. United States, 250 U. S. 616 
(1919); Schaefer v. United States, 251 U. S. 
466 (1920); Pierce v, United States, 252 U. S. 
239 (1920). 

9 Gitlow v. New York, 268 U. S. 652 (1925). 

10 Whitney v. California, 274 U. S. 357 
(1927). 

11 The citations are given in note 8, supra. 

12 Supra, note 9, 

13 Frohwerk v. United States, 249 U. S. 204 


(1919); Debs v. United States, 249 U. S. 211 
(1919). 
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speech * and freedom of the press,” 
never utilized the Holmes-Brandeis test. 
Nor did Chief Justice Stone, another 
friend of civil liberties.**° Both preferred 
to consider free speech questions on 
established due process grounds. 

The most vigorous critic of the clear 
and present danger doctrine on the pres- 
ent Court is Justice Frankfurter, whose 
reputation both before and since his ap- 
pointment to the bench rests ‘in large 
measure upon his devotion to civil liber- 
ties. In 1941 he defended the older 
“reasonable tendency” test, and insisted 
that the Constitution does not “require 
displacement of an historic test by a 
phrase which first gained currency on 
March 3, 1919.” 27 Five years later he 
asserted that Justice Holmes never used 
his concept “to express a technical legal 
doctrine or to convey a formula for 
adjudicating cases,” but rather that it 
was “ a literary phrase not to be dis- 
torted by being taken from.its con- 
text.” 18 He objected to the use of 
clear and present danger in the flag 
salute case, declaring that its application 
as a measure of permissible educational 
policy was “to take a felicitous phrase 
out of the context of the particular situ- 
ation where it arose and for which it 
was adapted.” 7° 

Furthermore, many scholars and com- 
mentators have criticized the clear and 
present danger doctrine. Alexander 
Meiklejohn is a good example. He has 

14 See his opinion in De Jonge v. Oregon, 
299 U. 5. 353 (1937). 

15 See his opinion in Near v. Minnesota, 283 
U S. 697 (1931). 

16 See his dissenting opinion in Minersville 
School District v. Gobitis, 310 U, S. 586, 601 
- (1940). ‘ 

17 Dissenting in Bridges v. California, 314 
U. S. 252, 295 (1941). 

18 Concurring in Pennekamp v. Florida, 328 
U. S.°331, 353 (1946). 

18 Dissenting in West Virginia State Board of 


Education v. Barnette, 319 U. S. 624, 663 
(1943). 


argued that the doctrine establishes the 
right of legislative control more than 
it defends the right of free speech; that 
it justifies the suppression of all dis- 
sident minorities in “dangerous” times; 
that it exalts majority decisions over 
constitutional right; that it is “a pecul- 
iarly inept and unsuccessful attempt to 
formulate an exception to the principle 
of the freedom of speech.” ?° Others 
have expressed opposition to the doc- 
trine on the ground that it is a subjec- 
tive test with which only men like 
Holmes can be trusted, and that it is 
too vague and uncertain to supply a 
reliable guide to decision. Still others 
have taken the position that the rule 
opens the door too wide for subversive 
activity inimical to the security of the 
state.” 


Judgments must be subjective 


It is submitted that any rule would 
necessarily have to be subjective and 
lacking in precision. - Whether the judge 
follows the “bad tendency” approach or 
clear and present danger or customary 
due process reasoning, he cannot avoid 
making. judgments based on subjective 
evaluations. And surely this is not a 
peculiarity of free speech decisions. 
When the Court is called upon to decide 
whether a particular phase of interstate 
commerce requires uniform national 
treatment or, in the alternative, lends 
itself to desirable local variations, its 
conclusion is, in the last analysis, a 
subjective judgment. A decision that 
some particular element of state criminal 
procedure violates due process because 
it offends a basic principle of fair play 
rooted in the conscience af the nation 

20 Free Speech and its Relation to Self- 
Government (New York, 1948", p. 50 

21 For a good collection of various criticisms 
of the clear and present danger rule, see C J. 
Antieau, “‘Clear and Present Danger’—Its 


Meaning and Significance,” 25 Notre Dame 
Lawyer 603, 629-637 (1950). 
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is equally subjective in nature. The line 
between reasonable and unreasonable 
searches and seizures is also based upon 
subjective considerations. 

Furthermore, if one’s purpose is to 
protect the maximum amount of free 
speech, then the clear and presen: 
danger standard is still the best avail- 
able formulation of a rule which permits 
‘the achievement of that purpose. Con- 
ceding that free speech cannot be 
treated as absolute, it seems wise to in- 
sist that it cannot be restricted con- 
stitutionally until it creates an imminent 
danger of a serious public evil. A dem- 
ocratic society must take its chances 
with anything less. 


Preferential rights 


As a corollary to the clear and present 
danger rule, some of the justices in 
recent years developed the doctrine that 
First Amendment rights have a pre- 
ferred position in our constitutional law. 
From this they drew the inference that 
statutes which on their face invade suca 
rights are presumptively invalid, thus 
reversing the normal presumption, which 
is in favor of the constitutionality of 
statutes. It follows that with a shift 
in the presumption to one of invalidity, 
the burden of proof shifts also. This 
view of the priority of First Amendment 
rights was most fully elaborated by 
Justice Rutledge in 1945, when a di- 
vided Court invalidated a state law 
which required labor organizers to se- 
cure identification cards from a state 
official: 

The case confronts us again with tke 
duty our system places on this Court to 
say where the individual’s freedom ends 
and the State’s power begins. Choice cn 
that border, now as always delicate, is 
perhaps more so where the usual presump- 
tion supporting legislation is balanced by 
the preferred place given in our scheme to 
the great, the indispensable democratic 
freedoms secured by the First Amendmert. 
... That priority gives these liberties a 


process grounds, will not suffice. 


sanctity and a sanction not permitting 
dubious intrusions. And it is the character 
of the right, not of the limitation, which 
determines what standard governs the 
choice. .. . For these reasons any attempt 
to restrict those liberties must be justified 
by clear public interest, threatened not 
doubtfully or remotely, but by clear and 
present danger. The rational connection 
between the remedy provided and the evil 
to be curbed, which in other contexts might 
support legislation against’ attack on due 
These 
rights rest on firmer foundation.?4 


But here again, not all justices have 
expressed agreement with this view, and 
some pay no attention to it. Justice 
Frankfurter has rejected it altogether. 
In 1949 he complained that the phrase, 
“the preferred position of freedom of 
speech,” had “uncritically crept into 
some recent opinions of this Court,” and 
he added: “I deem it a mischievous 
phrase, if it carries the thought, which 
it may subtly imply, that any law touch- 
ing communication is infected with pre- 
sumptive invalidity. . . . I say the 
phrase is mischievous because it radiates 
a constitutional doctrine without avow- 
ing it.” #8 After an exhaustive review of 
the history of the doctrine of preferred 
position, Justice Frankfurter concluded 
that it was never accepted by a majority 
of the Court, and that it was objection- 
able because “it expresses a complicated 
process of constitutional adjudication by 
a deceptive formula.” * 


22 Thomas v. Collins, 323 U. S. 516, 529- 
530 (1945) One of the earliest suggestions 
concerning this point was made by Justice 
Stone in United States v. Carolene Products, 
304 U. S. 144, 152 (1938}. See also the re- 
marks of Justice Roberts in Schneider v. 
Irvington, 308 U. S. 147, 161 (1939). 

28 Concurring in Kovacs v. Cooper, 336 U. 
S. 77, 90 (1949). 

24 Ibid., at 96. See also Justice Frankfurter’s 
dissenting opinion in West Virginia State 
Board of Education v. Bamette, 319 U. S. 624, 
648 (1943): “There is no warrant in the con- 
stitutional basis of this Court’s authority for 
attributing different roles to it dependmg 
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Balance of social interests 


Whatever patterns of thinking or 
formulas the various justices may fol- 
low, the decision in a concrete case 
turns on some effort to weigh competing 
social interests. Of course, this is not 
in itself a theory, if by a theory is meant 
a rule having some predictive value. 
To say that judges compare one social 
interest with another, and decide in 
favor of what seems to them the more 
valuable of the two in the circumstances, 
does not supply a doctrine which tells us 
how tomorrow’s clash of competing 
values will be resolved. But when a 
judge holds, for example, that the right 
of free speech must yield to the state’s 
power to. prevent the utterance of of- 
fensive, derisive, or annoying words to 
any person in a public place, he has in 
effect taken the position that the sup- 
pression of the use of words which “in- 
flict injury or tend to incite an immedi- 
ate breach of the peace” is more impor- 
tant to society than a particular exercise 
of speech.2> That stanch defender of 
civil liberties, Justice Murphy, said as 
much when he declared that such utter- 
ances “are of such slight social value as 


a step to truth that any benefit that may | 


be derived from them is clearly out- 
weighed by the social interest in order 
and morality.” On the other hand, to 
cite another rather uncomplicated ex- 
ample, the Court has declared unconsti- 
tutional a group of municipal ordinances 
forbidding the distribution of handbills 
on the streets, on the ground that free 
speech is more important to society than 
the purpose of preventing the littering 
of the streets. 


upon the nature of the challenge to the 


legislation. Our power does not vary accord- 
ing to the particular provision of the Bill of 
Rights which is invoked.” 

25 Chaplinsky v. New Hampshire, 315 U. S. 
568, 572 (1942). 

26 Schneider v. Irvington, 308 U. S. 147 
(1939). 


DECISIONS WITH A LIBERTARIAN FLAVOR . 


During the past quarter of a century 
the Supreme Court has taken a strongly 
libertarian position in a great many 
cases. In the 1930’s the Court held 
that a statute forbidding the mere dis- _ 
play of a red flag as a political symbol 
punished opportunity for free political 
discussion.’ It also ruled that a Com- 
munist has a right of free speech and_ 
the right to take part in meetings called. 
for lawful purposes; the question is not 
under whose auspices a meeting is held, 
but what is actually said and done.* 

The Court also struck a powerful 
blow against press censorship in 1931, 
when it held that it was a violation of 
the Constitution to establish any previ- 
ous restraints upon publication except 
in such extraordinary situations as war, 
or in connection with such activities as 
printing obscene matter or urging vio- 
lence against the government.?® How- 
ever, it ruled that press associations and 
newspapers, as commercial undertak- - 
ings, were subject to the National La- 
bor Relations Act,®° the Sherman Act,” 
and the Fair Labor Standards Act,®? 
since these regulatory statutes did not 
interfere with editorial freedom. Simi- 
larly, the Court has sought to protect 
freedom of publication from postal cen- 
sorship,® but it has refused to recede 


27 Stromberg v. California, 283 U. S. 359 
(1931). 

28 De Jonge v. Oregon, 299 U. S. 353 
(1937); Herndon v. Lowry, 301 U. S 242 
(1937). 

29 Near v.: Minnesota, 283 U. S. 697 (1931). 

230 Assoclated Press v. N. L. R. B., 301 U. S. 
103 (1937). 

31 Associated Press v. United States, 326 
U. S. 1 (1945). 

32 Mabee v. White Plains Pub. Co. 327 
U. S. 178 (1946); Oklahoma Press Publishing 
Co. v. Walling, 327 U. S, 186 (1946). 

83 Hannegan v, Esquire, 327 U, S. 146 
(1946). But compare U. S. ex rel. Milwaukee 
Social Democratic Pub. Co. v. Burleson, 255 
U. S. 407 (1921). 
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from the position it took many years 
ago ** that freedom of.speech and press 
does not prevent Congress’ from for- 
bidding the use of the mails for fraudu- 
lent purposes.** In 1948 the Court un- 
derscored the proposition that the con- 
stitutional protection of a free press 
does not apply solely to the exposition 
of ideas, and therefore extends to a 
magazine the purpose of which is en- 
tertainment and the quality of which is 
- dubious.** 
Criticism of pending litigation 

In a series of important decisions the 
Supreme Court has undertaken to pro- 
tect the right to comment upon or criti- 
cize pending litigation.*” In these cases 
the Court has held that such discussion 
ig punishable through the contempt 
power only where a clear and present 
danger to the administration of justice 
has arisen, and that in the borderline 
situations the freedom of public com- 
ment should weigh heavily as against a 
possible tendency to influence pending 
cases. Whether the publication seri- 
ously threatens the administration of 
justice should be measured in terms of 
a judge “of reasonable fortitude,” and 
the Court has admonished that judges 
should not be too thin-skinned. Re- 
spect for the judiciary cannot be won 
by shielding judges from criticism. The 
whole problem must be approached, it 


84 Public Clearing House v. Coyne, 194 U. 
S, 497 (1904). See also: Ex parte Jackson, 
96 U. S. 727 (1878); In re Rapier, 143 U. S. 
110 (1892). 

85 Donaldson v. Read Magazine, 333 U S. 
178 (1948). 

86 Winters v. New York, 333 U. S 507 
(1948). 

3T Bridges v. California, 314 U. S5 252 
(1941); Pennekamp v. Florida, 328 U. S. 331 
(1946) ; Craig v. Harney, 331 U. S. 367 (1947). 
But due process permits summary conviction 
and punishment for a contempt committed by 
an attomey in the physical presence of the 
court, even though stimulated by “mildly 
provocative language from the bench”—Fisher 
v. Pace, 336 U. S. 155 (1949). 


was pointed out, from the major premise 
that a cardinal principle of our system 
is freedom of discussion of all problems 


_of society, including those that reach 


the courts. As Justice Murphy put it, 
“the liberties guaranteed by the First 
Amendment . . . are too highly prized 
to be subjected to the hazards of sum- 
mary contempt procedure.” °S 


Denaturalisation 


The Court has had occasion to vindi- 
cate rights of free speech in cases deal- - 
ing primarily with other issues. Thus, 
in some of the denaturalization cases of 
the World War II period it insisted that 
before the citizenship of a naturalized 
citizen could be canceled, the govern- 
ment must sustain the heavy burden of 
proof of showing, not by a bare pre- 
ponderance of evidence, but by “clear, 
unequivocal and convincing” evidence, 
that the defendant had failed to meet 
the statutory requirement of attachment 
to American constitutional principles.** 
This means that a decision to denatu- 
ralize must take into-account our firmly 
rooted tradition of freedom of belief and 
speech, since it cannot be assumed that 
Congress meant to circumscribe lib- 
erty of political thought by the general 
phrases of the denaturalization statute. 
In the case of prosecutions under the 
Espionage Act, also, the Court held the 
government to strict standards of 
proof.*° 


4 


Jehovak s Wiinesses ° 


Many of the Jehovah’s Witnesses 
cases, while dealing primarily with ques- 
tions of religious freedom, also resolved 


88 Concurring in Craig v. Harney, 331 U. S. 
367, 384 (1947). 

39 The leading case was Schneiderman vV. 
United States, 320 U. S. 118 (1943). See 
also Baumgartner v. United States, 322 U. S. 
665 (1944). The requisite measure of solid 
proof was met in Knauer v. United States, 
328 U. S. 654 (1946). 

40 Hartzel v. United States, 322 U. 5. 680 
(1944). 
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free speech issues. The Court has vin- 
dicated the right of this religious sect to 
spread its ideas by distributing hand- 
bills,“ without having to secure a li- 
cense from some local official endowed 
with an unfettered or extremely broad 
discretion,*? and without paying license 
taxes for the privilege. It has been 
decided that Jehovah’s Witnesses cannot 
be forbidden to ring doorbells or knock 
on doors for the purpose of handing out 
literature,** and that their urging peo- 
ple not to salute the flag, even in time 
of war, does not constitute any such 
clear and presént danger to American 
institutions as to support a conviction 
under a state antisedition law.*® 

It has also been held that the right 
of free speech is violated where a local 
board of education requires a child be- 
longing to this sect to salute the flag 
and recite a pledge of allegiance, con- 
trary to his religious convictions, under 
penalty of expulsion involving liabilities 
for the parents as well.*® Members of 
this sect, however, are not free to breach 
the peace by using “fighting” words in 
public places,*? and they may be re- 
quired to secure licenses before holding 
processions on public streets.4® And a 
local child labor law is binding upon 


#1 Jamison v. Texas, 318 U. S. 413 (1943); 
Largent v. Texas, 318 U. S. 418 (1943). 

42 Lovell v. City of Griffin, 303 U, S. 444 
(1938) ; Schneider v. Irvington, 308 U. S. 147 
(1939) ;oCantwell v. -Connecticut, 310 U. S. 
296 (1940). 

48 Murdock v. Pennsylvania, 319 U. S. 105 
(1943); Follett v. McCormick, 321 U. § 
573 (1944); Busey v District of Columbia, 
319 U S. 579 (1943). 

tt Martin v. City of Struthers, 319 U, S. 141 
(1943). 

45 Taylor v. Mississippi, 319 U. $S, 583 
(1943), 

49 West Virginia State Board of Education v. 
Barmette, 319 U. S 624 (1943), overruling 
Minersville School District v. Gobitis, 310 
U. S. 586 (1940). ` 

47 Chaplinsky v. New Hampshire, 315 U, S. 
568 (1942). 

t8 Cox v. New Hampshire, 312 U, S. 569 
(1941). 


them, even though they believe that 
children should engage in the evangeli- 
cal activity of distributing religious 
pamphlets on the streets.*® In these 
instances the Court thought that the 
competing social values were entitled to 


priority. 
Meetings in public places 


That the right to hold meetings in 
public places—parks and streets—can- 
not be made to depend upon the unde- 
fined and unrestrained discretion of ad- 
ministrative officials was underscored by 
the Supreme Court in two cases decided 
on January 15, 1951.°° Here the Court 
held that the administrative authority 
to grant or revoke permits, “in the ab- 
sence of narrowly drawn, reasonable and 
definite standards for the officials to 
follow,” constituted an unconstitutional 
prior restraint on freedom of speech, for 
it enjoys “a firmer foundation than the 
whims or personal opinions of a local 
governing body.” 


Labor union rights 


The decisions in Thomas v, Collins ®4 
and Terminiello v. Chicago © are worthy 
of some special comment as landmark 
defenses of free speech. In the former 
case the Court held unconstitutional, by 
a 5-4 vote, a state statute which re- 
quired labor organizers, before “solicit- 
ing” persons for membership, to secure 
identification cards from a state official, 
even though the official’s authority was 
merely ministerial or nondiscretionary. 
A conviction of a labor leadér for speak- 
ing at an orderly meeting without first 
having secured the card was set aside 
on the ground that since freedom of 
speech has a preferred constitutional 

49 Prince v. Massachusetts, 321 U. S. 158 
(1944), 

60 Niemotko v. Maryland, 19 U. S. Law 
Week 4095 (Jan. 16, 1951); Kunz v. New 
bent 19 U. S. Law Week 4102 (Jan. 16, 
1951). 


51323 U. S. 516 (1945). 
52337 U. S. 1 (1949). 
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position, it cannot be restricted unless 
justified by clear and present danger of 
“only the gravest abuses, endangering 
paramount interests.” The right to 
speak freely includes the right to Gis- 
cuss the advantages and disadvantages 
of trade unionism. 

Furthermore, this First Amendment 
freedom extends beyond mere abstract 
discussion, unrelated to action. Said 
Justice Rutledge: “The First Amend- 
ment is a charter for government, not 
for an institution of learning. ‘Free 
trade in ideas’ means free trade in the 
opportunity to persuade to action, not 
merely to describe facts.”°* And he 
held that it was immaterial that the 
official had only a ministerial duty to 
perform, since, as a matter of principle, 
the right to make a public speech in a 
lawful assembly does not warrant a de- 
mand of previous identification or reg- 
istration. 


Provocative address 


In the Termintello case, again by a 
5-4 vote, the Court reversed a convic- 
tion, by the Municipal Court of Chi- 
cago, for violation of a breach-of-the- 
peace statute which the trial court had 
defined as forbidding speech which, 
among other things, “stirs the public to 
anger, invites disputes, brings about a 
condition of unrest, or creates a dis- 
turbance.” ‘The case grew out of an 
extremely provocative address, attack- 
ing various political and racial groups 
in highly vituperative language, which 
was given in a heavily policed audi- 


torium surrounded by an angry and: 


turbulent crowd. The Court evaded the 
“fighting” words restriction on free 
speech which it had previously recog- 
nized, by focusing attention upon the 
trial court’s definition of the statute. 
Said Justice Douglas: 

The vitality of civil and political institu- 
tions in our society depends on free discus- 

58 323 U. S. at 537. 


sion. ... A function of free speech under 
our system of government is to invite dis- 
pute. It may indeed best serve its high 
purpose when it induces a condition of un- 
rest, creates dissatisfaction with conditions 
as they are, or even stirs people to anger. 
Speech is often provocative and challeng- 
ing. It may strike at prejudices and pre- 
conceptions and have profound unsettling 
effects as it presses for acceptance of an 
idea. That is why freedom of speech, 
though not absolute, ... is nevertheless 
protected against censorship or punishment, 
unless shown likely to produce a clear and 
present danger of a serious substantive evil 
that rises far above public inconvenience, 
annoyance, or unrest.54 


In his vigorous dissenting opinion, 
Justice Jackson took the position that 
the Court was restricting unduly the 
power of local government to maintain 
public order in dealing with totalitarian 
groups fighting for control of the streets. 
He had no doubt that “rioting is a sub- 
stantive evil” which cities and states 
“have the right and the duty to prevent 
and punish,” and he warned “that, if 
the Court does not temper its doctri- 
naire logic with a little practical wis- 
dom, it will convert the constitutional 
Bill of Rights into a suicide pact.” °° 


Some BORDERLINE DECISIONS 


It cannot be said that in the free 
speech cases the Supreme Court has 
pursued a steady libertarian °course. 
Some decisions, mainly of very recent 
date, suggest a tendency to hedge and 
a willingness to compromise with the 
prevailing emotional temper of the coun- 
try, exacerbated as it is by cold war 
tensions. The death of two faithful 
champions of civil liberties, Justices 
Murphy and Rutledge, during the sum- 
mer of 1949, is to be considered in ex- 
amining the present drift of opinion. 
In addition, it should be noted that 


54337 U. S. at 4. 
55 337 U. S. at 25, 37. 
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many of the crucial decisions mentioned 
previously in this paper were made by 
a closely divided Court, often by 5—4 
votes. It is well known that such de- 
cisions, especially in a volatile field of 
public law where highly subjective value 
judgments are unusually weighty fac- 
tors, do not supply precedents with a 
dependable life expectancy. Such de- 
cisions are extremely vulnerable to ero- 
sion through the capacity of judges to 
make distinctions; judges can rather 
easily spare themselves the embarrass- 
ment of overruling previous decisions 
either by distinguishing them to the 
point of rendering them innocuous or 
by simply ignoring them. l 


Status of business activities 


Decisions involving the exercise of 
speech in a commercial setting supply 
an-example of a borderline situation 
where doctrine is tilted in the direction 
of restraint. Thus, many years ago the 
Court held that a state law ‘providing 
for the censorship of motion pictures 
was constitutional, on the ground that 
the pictures do not come within the 
free speech and free press guarantee. 
There are many media of thought, the 
Court noted, which are outside the pale, 
and it preferred to regard the exhibition 
of motion pictures as a. business pure 
and simple. It is impossible to reconcile 
this view with the fact that the publish- 
ing of newspapers is also a business, 
though perhaps not always pure and 
certainly not simple. It is true that in 
1948, in a dictum in an antitrust case, 
the Court remarked that “we have no 
doubt that moving pictures, like news- 
papers and radio, are included in the 


56 Mutual Film Corporation v. Industrial 
Commission of Ohio, 236 U. S. 230 (1915). 
Federal licensing of radio broadcasting was 
sustained against free speech objections in 
National Broadcasting Co., Inc. v. United 
States, 319 U. S. 190 (1943). 


press whose freedom is guaranteed by 
the First Amendment.” °’ But there is 
as yet no decision squarely holding that 
the censorship of motion pictures is for- 
bidden by the Bill of Rights. “ 

Similarly, a unanimous Court ruled in 
1942 that the distribution of advertising 
handbills on the public streets may be 
forbidden by municipal authorities, on 
the theory that the Constitution im- 
poses no restraint on the legislative 
judgment where the communication of 
information and opinion takes the form 
of purely commercial advertising." And 
the Court held that the advertiser has 
not brought himself within the ambit 
of the free speech guarantee merely by 
printing on the other side of his circular 
a protest against police interference with 
his activity. The Court thought that 
this was an evasion to achieve an un- 
warranted immunity. 

The recent decisions dealing with the 
use of loud-speakers in public places 
present a related issue. First the Court 
held, but only by a 5-4 vote, that a 
city may not make the use of sound 
amplification devices depend upon the 
undefined discretion of the chief of po- 
lice.5® Justice Douglas maintained that 
loud-speakers are now ‘indispensable 
instruments of effective public speech,” 
and that such abuses as they create can 
be controlled only by statutes narrowly 
drawn. The following year, however, 
and again by a 5-4 vote, the Court up- 
held a municipal ordinance which for- 
bade the operation of any sound truck 
“which emits... loud and raucous 
noises,” on the ground that now the 
law provided a sufficiently definite 
standard to guide administrative judg- 

57 United States v. Paramount Pictures, Inc., 
334 U. S. 131, 166 (1948). 

58 Valentine v. Chrestensen, 316 U. S. 52 
(1942). An ordinance forbicding advertising 
vehicles on the streets was sustained in Rail- 
way Express Agency v. New York, 336 U. S. 


106 (1949). 
59 Saia v. New York, 334 U. S. 558 (1948). 
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ment. The majority view was that 
this ordinance steered a middle course 
between the two extremes of unre- 
strained use, on the one hand, which 
would be “intolerable,” and absolute 
prohibition, on the other hand, which 
would be “undesirable” and “probably 
unconstitutional.” The Court thought 
that the ordinance was “merely regula- 
tory,” and a reasonable exercise of the 
police power “to protect the well-being 
and tranquillity of a community.” The 
minority argued that as construed by 
the state courts, the ordinance in fact 
prohibited absolutely the use of any 
sound amplifying devices on the streets, 
and denounced it as making “a danger- 
ous and unjustifiable breach in the 
constitutional barriers designed ‘to in- 
sure freedom of expression,” since it in- 
terferes with a very important method 
of transmitting ideas through public 


speaking. 
Status of federal employees 


That employees of the federal gov- 
ernment, even those engaged in purely 
manipulative tasks, may be denied the 
normal rights of free speech which all 
-other citizens possess, was decided by 
a 4-3 vote of the Court in 1947.% 
Here the Court upheld Section 9 of the 
Hatch Act of 1940, which forbids all 
civil servants, with minor exceptions, 
from taking “any active part in political 
management or in political campaigns.” 
The penalty for violation, dismissal from 
the service, was invoked in the case of 
a roller in the mint at Philadelphia who 
had been engaged in various party ac- 
tivities in his free time. 

As in other situations, the Court 
noted that it must balance the guaran- 


60 Kovacs v. Cooper, 336 U. S. 77 (1949). 
A willingness to interpret loosely a criminal 
statute involving censorship in favor of repres- 
sion is reflected in United States v. Alpers, 338 
U. S. 680 (1950). 

et United Public Workers v. Mitchell, 330 
U.S. 75 (1947). 
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tees of freedom against a statute de- 
signed by Congress to protect a demo- 
cratic society from the supposed evils 
of partisanship among the classified em- 
ployees of the government. It held that 
Congress was entitled to believe that 
political neutrality on the part of civil 
servants is necessary for efficiency, good 
administration, and employee morale. 
Thus the majority found that there was 
a “rational basis” for the legislation. 
The minority, employing the clear and 
present danger test, protested against 
the political sterilization of so many 
hundreds of thousands of American citi- 
zens who ought to have the right to 
participate in the processes of popular 
government, for the good of democracy 
as well as for the pursuit of their own 
interests. At the same time, the Court 
sustained another section of the Hatch 
Act which extended the same principle 
of political sterilization to state and 
local employees paid in whole or in part 
out of federal funds.** 


Labor unions in politics 


There have been two decisions testing 
the constitutionality of sections of the 
Labor Management Relations (Taft- 
Hartley) Act of 1947 which impinge 
upon free speech. In a case involving 
Section 304 of the act, which makes it 
unlawful for any labor organization to 
make a contribution or expenditure in 
connection with any election where fed- 
eral officials are to be voted on, an in- 
dictment was returned against the Con- 
gress of Industrial Organizations and its 
president, Mr. Philip Murray, on the 
ground that the latter had published in 
a union weekly newspaper a statement 
urging all CIO members to vote for a 
particular congressional candidate.” f 


62 Oklahoma v. U, S. Civil Service Com- 
mission, 330 U. S. 127 (1947). 

88 United States v. C. I. O., 335 U., S. 106 
(1948). 
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While the Court affirmed a dismissal 
of the indictment, five justices avoided 
the constitutional issue altogether by 
holding that Congress did not intend to 
reach the sort of activity upon which 
the indictment rested. Four concurring 
justices, speaking through Justice Rut- 
ledge, pointed out quite correctly that 
the Court had abdicated its function of 
passing on the validity of the act. He 
argued that the majority interpretation 
of the statute was incorrect, and that 
the statute was clearly unconstitutional. 
He thought that whatever argument 
might be advanced with regard to the 
evil of having unions in politics was 
more than counterbalanced by the loss 
of democratic processes resulting from 
restrictions on full and free discussion. 
“The expression of bloc sentiment is 
and always has been an integral part 
of our democratic electoral and legis- 


lative processes. They could hardly go ` 


on without it.” ° 


Political affiliation or belief 


In the Douds case, the most impor- 
tant and most thoroughly argued case 
of the 1949 Term, the Court had an 
even tougher nut to crack. At issue was 
the constitutionality of Section 9(h) of 
the Taft-Hartley Act, which provides 
that no union shall have access to the 
facilities of the National Labor Rela- 
tions Board unless each of its officers 
and the officers of any national or inter- 
national labor organization of which it 
is an affiliate files with the Board an 
affidavit 


that he is not a member of the Communist 
Party or affiliated with such party, and 
that he does not believe in, and is not a 
member of or supports any organization 
that believes in or teaches, the overthrow 
of the United States Government by force 


64 Ibid., at 143. 
85 American Communications Association v. 
Douds, 339 U. S. 382 (1950), 


or by any illegal or unconstitutional meth- 
ods. 


Criminal penalties are prescribed for 
willfully or knowingly making any false 
statements in the affidavit. It will be 
noted that this statute requires a dis- 
claimer of two different things: mem- 
bership in the Communist party, and 
the possession of certain beliefs. With 
only six justices participating, the Court 
upheld the disclaimer of membership 
requirement by a 5-1 vote, but was 
evenly divided, 3-3, on the part touch- 
ing upon beliefs.** 

Chief Justice Vinson sustained the 
statute as a valid exercise of the power 
of Congress to protect interstate com- 
merce from the obstructions that flow 
from “political strikes.” He was con- 
vinced that Congress had substantial 
evidence on which to base a conclusion 
that Communist leaders of labor unions 
had in the past subordinated, and would 
in the future subordinate, legitimate 
trade union objectives to obstructive 
tactics dictated by party leaders, often 
in support of the policies of a foreign 
government. He did not say that “po- 
litical strikes” are illegal, but that they 
burden or interrupt the free flow of 
commerce, an evil which Congress may 
legitimately seek to avert. Nor did he 
believe that the clear and present dan- 
ger test applied to this case, because he 
thought that the statute did not seek to 
prevent the dissemination of Communist 
doctrine or the holding of particular be- 
liefs. He insisted that the statute did 


86 The situation was not changed when, 
shortly before the end of the term, Justice 
Douglas, who had been ill, and Justice Minton, 
who had been newly appointed, voted in an- 
other: case, Osman v. Douds, 339 U. S. 846 
(1950), involving the same issues. On the 
question of disclaimer of belief, Justice Minton 
voted in the affirmative and Justice Douglas in 
the negative. Thus the Court was still evenly 
divided on the issue, this time 4-4, Justice 
Clark, the former Attorney General, did not 
participate in either case, for obvious reasons. 
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not interfere with free speech at all, but 
sought only to regulate harmful conduct 
which Congress has determined is car- 
ried on by persons who may be identi- 


fied by their political affiliations and- 


beliefs. 

In any event, the Chief Justice de- 
clared: “When the effect of a statute or 
ordinance upon the exercise of First 
Amendment freedoms is relatively small 
and the public interest to be protected 
is substantial, it is obvious that a rigid 
test requiring a showing of imminent 
danger to the security of the Nation is 
an absurdity.” ®’ In thus reducing the 
inquiry to an examination into the rea- 
sonableness of the regulation, in the de- 
termination of which the Court assesses 
the relative weight of competing inter- 
ests, the Chief Justice rather deftly 
made the clear and present danger doc- 
trine more incomprehensible than ever. 

Justice Frankfurter maintained that 
the second part of the affidavit law was 
void for vagueness, and while Justice 
Jackson wrote an elaborate defense of 
the first part of the law, he also dis- 
sented as to the second part because he 
believed that Congress has no power to 
proscribe any belief or opinion which 
has not manifested itself in any overt 
act. Justice Black refused to believe 
that the Commerce Clause restricts the 
right to think, and, after discussing at 
length the evils of test oaths, he con- 
cluded that they are “implacable foes 
of free thought.” He argued that it was 
altogether immaterial that the statute 
reached only a few people, since the 


- First Amendment protects each mem- 


ber of the smallest and most unorthodox 
minority. 
Exciting public speech 
That 5—4 decisions of the Supreme 
Court, such as that rendered in the 
Terminiello case, do not supply weighty 
precedents is suggested by its ruling in 
67 339 U.-S. at 397. 
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Feiner v. New York,’ decided on Janu- 
ary 15, 1951. Here the Court held, in 
effect, that the local police have a very 
wide discretion in arresting a street- 
corner speaker whose remarks seem to 
stir up a little excitement among the lis- 
teners, especially if the charge of breach 
of the peace is subsequently aired in the 
state courts. It is difficult to under- 
stand why Feiner had to go to jail while 
Terminiello was relieved of his penalty. 
Three dissenting justices, Douglas, Min- 
ton, and Black, thought that when a 
man speaks on an unpopular subject be- 
fore an unsympathetic audience, it is 
the duty of the police to protect him 
rather than to side with those who seek 
to break up the meeting. Justice Black 
declared that this conviction “makes a 
mockery of free speech guarantees,” 
and that it was “a long step toward 
totalitarian authority.” 


PICKETING AS FREE SPEECH 


The erosion of doctrine favorable to 
the protection of free speech is reflected 
in the recent decisions of the Supreme 
Court dealing with the constitutional 
status of picketing by trade unions in 
the course of labor disputes. Following 
a dictum by Justice Brandeis in 1937,°° 
the Court held squarely, in 1940, in the 


Thornhill case," that a state statute for- 


bidding all picketing, carried on for any - 
purpose and whether of a peaceful char- 
acter or not, was an unconstitutional in- 
vasion of freedom of speech. Justice 
Murphy maintained that freedom of 
speech “embraces at least the liberty 
to discuss publicly and truthfully all 
matters of public concern without previ- 
ous restraint or fear of subsequent pun- 
ishment,” and that “in the circum- 
stances of our times the dissemination 


§819 U.S. Law Week 4109 (Jan. 16, 1951). 

69 Senn v. Tile Layers Protective Union, 301 
U. S 468 (1937). 

to Thornhill v. Alabama, 310 U. S, 88 
(1940). 
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of information concerning the facts of 
a labor dispute must be regarded as 
within that area of free discussion that 
is guaranteed by the Constitution.” 
The Court also invalidated, at the same 
time, a municipal ordinance which made 
it unlawful for any person to carry or 
display any sign or banner in connec- 
tion with picketing, on the ground that 
it interfered with “a natural and ap- 
propriate means of conveying informa- 
tion on matters of public concern.” ™ 
The Court quickly extended the scope 
of the ThornAill doctrine to include 
“stranger” picketing,’? and held that 
there need not be a “labor dispute” 
within the definition of state law for a 
union to enjoy the Fourteenth Amend- 
ment right to express a grievance by 
means of picketing.”® 

The ink with which the Thornhill 
opinion was written was hardly dry, 
however, before the Court began a re- 
treat. For one thing, it held that if 
the picketing was carried on in a con- 
text“of violence, the state might enjoin 
not only the acts of violence but the 
peaceful picketing as well, since the 
state might justifiably conclude that the 
momentum of fear generated by past 
violence might survive.* By a 54 
vote the Court also ruled that a state 
may, under its police power, localize in- 
dustrial conflict by prohibiting the pick- 
eting of a business wholly outside the 


Ti Carlson v. California, 310 U. S. 106, 112 
(1940). 

aA. F. of L. v. Swing, 312 U. S. 321 
(1941) ; Cafeterla Employees Union v. Angelos, 
320 U. S. 293 (1943). 

18 Bakery & Pastry Drivers and Helpers 
Local v. Wohl, 315 U. S. 769 (1942). 

74 Milk Wagon Drivers Union v. Meadow- 
moor Dairies, 312 U. S. 287 (1941). For a 
recent decision on this point, see Cole v. 
Arkansas, 338 U. S. 345 (1949). In Allen- 
Bradley Local v. Wisconsin Employment Rela- 
tions Board, 315 U. S. 740 (1942), the Court 
held that the state’s power to deal with picket- 
ing in a context of violence is not precluded by 
the National Labor Relations Act. 


context of the real dispute, on the 
theory that a state may forbid the ‘‘con- 
scription of neutrals.” 75 | 

But the most serious shrinking of the 
Thornhill doctrine has resulted from the 
Court’s elaboration of the proposition 


‘that a state may forbid peaceful picket- 


ing if conducted for a purpose thax is 
illegal under state law. This develop- 
ment got under way in 1949, when a 
unanimous Court ruled that a state may 
enjoin peaceful picketing designed to 
accomplish a purpose forbidden by the 
state anti-trade-restraint statute. Fur- 
thermore, it is immaterial whether the 
statute is buttressed by criminal or civil 
sanctions, this being entirely a matter 
of state policy.77 Finally, in May 1950, 
the Court decided that the same rule 
applies even where the public policy of 


-the state is determined by the courts 


rather than by the legislature." Since 
the Fourteenth Amendment leaves the 
states free to distribute the powers of 
government between their legislative and 
judicial branches as they please, it does 
not matter that the illegal purpose is 
defined by judges rather than by legis- 
lators. 


State policy upheld 


The situation now comes to’ this. 
Picketing is speech, but it is something 
more than speech. It is protected by 
due process against state invasion, but 
it is subject to restraint. It may be for- 
bidden if its purpose is to pursue an ob- 
jective made unlawful by state law. It 
does not matter whether the state rule 
of law is defined by the legislators or 


™ Carpenters & Joiners Union v. Ritter’s 
Cafe. 315 U. S. 722 (1942). 
` 18 Giboney v. Efnpire Storage and Ice Co., 
336 U. S. 490 (1949). 

7 Building Service Employees International 
Union v. Gazzam, 339 U. S. 532 (1950). 

18 Hughes v. Superior Court of California, 
339 U. S. 460 (1950); International Brother- 
hood of Teamsters v. Hanke, 339 U. S. 470 
(1950). 
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the judges. But, if picketing really mat- 
ters, then it is submitted that it makes 
a great deal of difference. Wholly apart 
from the institutional differences be- 
tween legislatures and courts, it should 
be noted that statutes are written de- 
liberately and printed in statute books, 
and everyone is put on notice. But 
now unions will have to guess as to 
what judges may decide in future cases 
is contrary to public policy. In either 
case, the state’s public policy is pre- 
sumptively valid, and the Supreme 
Court will be extremely reluctant to 
say that the interest of free speech is 
more important, since it is now com- 
mitted to the proposition that free 
speech ends if its purpose is unlawful 
under state law, by whomever defined. 

Presumably the Court retains the 
power to express disapproval of a state 
policy if it is convinced that the price 
paid for limiting speech is too great; 
but since it seems inclined to sustain 
such policy if any rational foundation 
for it can be discovered, the door is 
pretty much closed to federal review. 
It follows that within the short span of 
a single decade, the Thornhill doctrine 
has for all practical purposes lost most 
of its vitality. 

THE Next [IMPORTANT CASE 


The scope of free speech will receive 
an acid test when the Supreme Court 
finally gets around to ruling on the con- 
stitutionality of the Smith Act of 1940. 
It had a chance to do so in 1943, but 
inexplicably refused to take it.” Ina 
marathon trial that ran for nine hectic 


10 Dunne v. United States, 138 F. 2d 137 
(C. C. A. 8th 1943), certiorari denied, 320 
U. S. 790 (1943), rehearing denied, 320 U. S. 
814 (1944). 
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months in the federal District Court of 
New York, presided over by Judge 
Medina, eleven leaders of the Commu- 
nist party of the United States were 
convicted of “willfully and knowingly” 
conspiring to organize a group to “teach 
and advocate the overthrow and de- 
struction” of the government “by force 
and violence,” and of knowingly and 
willfully advocating and teaching “the 
duty and necessity” of doing so. Fol- 
lowing an affirmance in the Court of 
Appeals, where Judge Learned Hand 
wrote a notable opinion, the Supreme 
Court granted certiorari on October 23, 
1950.8° i 

In all probability, additional cases 
growing out of the omnibus McCarran 
“Internal Security” Act of 1950 will 
presently compel an even more search- 
ing examination of the perennial prob- 
lems relating to drawing the line be- 
tween liberty and authority. President 
Truman, in vetoing the bill, declared 
that it would. put the government in 
“the thought-control business,” and he 
warned that “any governmental stifling 
of the free expression of opinion is a 
long step toward totalitarianism.” Con- 
gress expressed its disagreement by 
overriding the veto. Under our separa- 
tion of powers system, the next judg- 
ment to be consulted is that of the Su- 
preme Court. Much will depend, of 
course, upon the precise conformation 
of facts arising out of a concrete situa- 
tion leading to litigation; but much 
more will turn upon the personal predi- 
lections of the justices, the state of 
international relations, and the public 
temper. 

80 United States v. Dennis, 183 F. 2d 201 


(C.A. 2d 1950), certiorari granted, 71 S. Ct. 91 
(1950). 
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The Supreme Court as Protector of Civil Rights: 
Freedom of Religion 


By LEO PFEFFER 


FREE EXERCISE OF RELIGION 


OR almost a century and a half 

after the adoption of the First 
Amendment, the jurisdiction of the Su- 
preme Court was rarely invoked for the 
protection of religious freedom. The 
struggle for freedom from compulsion in 
religious affairs had been substantially 
won by 1791 when the amendment’s ban 
on laws by Congress prohibiting the free 
exercise of religion was added to the 
Constitution. Two facts were principally 
responsible for the victory. 

In the first place, the major cause of 
governmental restrictions on religious 
liberty (at least before the advent of 
antireligious totalitarianisms) had been 
the presence of a dominant sect exploit- 
ing the coercive arm of government to 
protect and promote its tenets and pre- 
serve its dominant status. America had 
been colonized during a period of reli- 
gious revolts and counterrevolts. As a 
result, the country was populated, when 
the Constitution was adopted, not by 
a single sect, but by a multiplicity of 
sects which had painfully learned to live 
together in comparative peace but re- 
tained a sufficient degree of mutual sus- 
picion to keep them vigilant against 
potential dominance by any one of 
them. 

In the second place, loyalty to any 
formalized religion was of little signifi- 
cance among the people of the new 
republic. Not more than one out of 
eight Americans, and possibly as few as 
one out of twenty-five, belonged to any 
church.t Religious motivations were of 


1 Anson Phelps Stokes, Church and State 
in the United States (New York, 1950), Vol. 1, 


even less significance among the political 
leaders, many of whom were greatly in- 
fluenced by the rationalism and liberal- 
ism of the French Enlightenment.? 
Their principal concern in defining the 
relationship of religion to the newly 
established government was to prevent 
repetition in this country of the “oppres- 
sive measures adopted, and the cruelties 
and punishments inflicted by the govern- 
ments of Europe for many ages, to com- 
pel parties to conform, in their religious 
beliefs and modes of worshiping, to the 
views of the most numerous sect.’ ® 
The multiplicity of sects which existed 
in 1791 was increased in the nineteenth 
century by further divisions among ex- 
isting sects and large-scale immigration 
from Europe.* Nor was the era of ex- 
panding nationalism and industrial rev- 
olution which followed adoption of our 
Constitution conducive to the espousal 
of religious dogmas with the intensity of 
passion necessary for the coercive im- 
position of those dogmas upon the un- 
saved. Occasional acts of ceremonial 
obeisance, such as placing “In God We 
Trust” on—of all things—the currency 
of the realm were tolerated; but beyond 
that, the highly individualistic American 
society felt that religion was a private 


pp. 229-230; W. E. Garrison, “The History of 
Anti-Catholicism in America,” Social Action, 
January 15, 1948, p. 9. 

2 Charles A. Beard and Mary R. Beard, The 


- Rise of American Civilization (New York, 
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1947), VoL 1, p. 449. 

3 Davis v, Beason, 133 U. S. 333 at 342 
(1890). 

4JIn 1936 there were at least 256 religious 
sects in the United States. Census of Religious 
Bodies (Washington: U. S. Department of 
Commerce), p. 17. 
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matter. There was, therefore, little 
serious challenge in the first century and 
a half of our constitutional history to 
the victory which had been formalized 
in the First Amendment, and little oc- 
casion for the Supreme Court to defend 
that victory. 


Applicability to state action 


Moreover, it was early decided that 
the protection of the First Amendment 
was limited to federal action and did 
not extend to restrictions by state gov- 
ernments of the rights guaranteed by 
the First Amendment.’ Even after adop- 
tion of the Fourteenth Amendment, with 
its limitations on action by the states, 
it was long assumed that no change had 
thereby been effected with respect to 
the freedoms guaranteed by the First 
Amendment. Hence, the Supreme 
Court could intervene to protect a 
claimed violation of religious freedom 
only when the violation was committed 
by an arm of the federal government, 
~ as the application of a Territorial law 
prohibiting polygamy against a Mormon 
to whom plural marriages were a re- 
ligious duty;* or when a state restric- 
tion on religious freedom could be at- 
tacked in accordance with the conven- 
tional formulas approved by the Court 
for the protection of property rights—as 
a claim that a compulsory Sunday ob- 
servance law interfered with congres- 


sional power to regulate interstate com- 


merce.® 

It was only after the Supreme Court 
determined that the specific inhibitions 
of federal action contained in the First 
Amendment were rendered applicable 
to the states by the Fourteenth Amend- 


5 Permoli v. New Orleans, 44 U. S. 589 at 
609 (1845). 

ê Prudential Insurance Co. v. Cheek, 259 
U.S 530 (1922). 

T Reynolds v. United States, 98 U. S. 145 
(1896). 

8 Hennington v. Georgia, 163 U. S. 300 
(1896), 


ment that a sufficient number of appeals 
to the Court were made to provide the 
raw material necessary for the fashion- 
ing of a federal constitutional law of 
religious freedom. ‘That determination 
is so firmly established today ® that an 
examination into its validity here would 
serve no useful purpose. It is sufficient 
to point out that the incorporation of 
religious freedom into the “liberty” pro- 
tected by the Fourteenth Amendment 
from state deprivation without due proc- 
ess was an inextricable part of the evolu- 
tionary process which brought the. polit- 
ical freedoms of the First Amendment 
within the purview of that concept.?° 
It may also be suggested that until the 
adoption of this interpretation of the 
Fourteenth Amendment, the Supreme 
Court played an almost insignificant role 
as protector of civil liberties. It may 
further be suggested that, in view of 
the limited area for federal interference 
with religious freedom, the value of the 
relevant clause of the First Amendment 
would be small if it were not accorded 
practical application through incorpora- 
tion into the Fourteenth Amendment. 


Legal pattern evolved 


The Supreme Court’s decision to re- 
view state interference with religious 
freedom evoked a host of cases by 
Jehovah’s Witnesses, an unpopular reli- 
gious sect which combined aggressive 
proselytizing tactics with a readiness 
to invoke judicial protection whenever 
those activities aroused an indignant 
municipality to take counter measures. 
The decisions of the Supreme Court in 
the Jehovah’s Witnesses cases have re- 
ceived considerable analytical considera- 

9 See, inter alia, cases cited in footnote 22 
in Everson v. Beard of Education, 330 U. S, 
1 at 15 (1947), 

10 See John Raeburn Green, “Liberty Under 
the Fourteenth Amendment,” 27 Washington 
University Law Quarterly 251 (1942); Leo 
Pfeffer, “Religion, Education and the Con- 
stitution,” 8 Lawyers Gulld Review 387 (1948). 
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tion 7! and need not be reviewed here in 
detail. It is sufficient for our purpose 
to outline the discernible pattern of con- 
stitutional law respecting religious free- 
dom which evolved from those deci- 
sions.? Briefly, it may be summarized 
as follows: 

The constitutional restrictions on laws 
prohibiting the free excercise of religion 
are the same as those on laws abridging 
freedom of speech, press, and assembly. 
Indeed, the first Jehovah’s Witnesses 
cases were decided under the freedom of 
speech and of press guarantees, without 
reference to freedom of religion. The 
“clear and present danger” test applies 
equally to all rights guaranteed by the 
First Amendment. Hence, a restriction 
of religious freedom is constitutionally 
justifiable only if clearly and immedi- 
ately necessary to protect an interest 
more important to democratic society 
than the unrestricted exercise of religion. 
Three value judgments must be exercised 
by the Court in passing on a claim of 
infringement of religious liberty: first, 
the importance of the threatened interest 
as against that of the infringed right; 
second, the presence and clarity of the 
danger to the threatened interest; and 


11 See, eg, Edward F. Waite, “The Debt 
of Constitutional Law to Jehovah’s Witnesses,” 
28 Minnesota Law Review 209 (1944); Hollis 
W. Barber, “Religious Liberty v. The Police 
Power, Jehovah’s Witnesses,’ 16 American 
Political Science Review 226 (1947); Frances 
J. Powers, Religious Liberty and the Police 
Power of the State, doctoral dissertation, 
Catholic University, Washington, D. C, 1948. 
See also articles cited in footnote 15 of West 
Virginia State Board of Education v. Barnette, 
319 U. S. 624, at p. 635 (1943), 

12See particularly: West Virginia State 
Board of Education v. Barnette; 319 U. S. 
624 (1943); Prince v. Massachusetts, 321 U. S. 
158 (1944); Thomas v. Collins, 323 U. S. 516 
(1943) (not a Jehovah’s Witnesses case); 
Marsh v. Alabama, 326 U. S. 501 (1946); 
Schneider v. New Jersey, 308 U. S. 147 
(1939) ; Cantwell v. Connecticut, 310 U. S. 296 
(1940); Niemotko v. Maryland, 19 U. S. Law 
Week 4095 (1951). 


third, the practicability of avoiding the 
danger by an “alternative method,” that 
is, one which does not require infringe- 
ment of the constitutional right. 

In each case, judgment must be ex- 
ercised in the light of the preferred posi- 
tion accorded by our constitutional de- 
mocracy to the freedoms secured by the 
First Amendment. The presumption of 
constitutionality enjoyed by legislative 
regulation of commercial interests is 
absent here. Indeed, the presumption is 
almost reversed; the burden of estab- 
lishing constitutionality is upgqn those 
seeking to justify a restriction of a right 
secured by the First Amendment. 

Hence, the superior importance of the 
protected interest must be clear. Only 
the gravest abuses, endangering par- 
amount interests, give occasion for per- 
missible limitations. The danger to the 
paramount interest must be ecually 
clear and present, not remote or doubt- 
ful. Finally, it must be established with 
reasonable certainty that the restric- 
tion imposed upon the right guaranteed 
by the First Amendment is necessary to 
meet the danger and that the danger 
cannot adequately be met by measures 
which do not infringe upon the guar- 
anteed right. The rational connection 
between the remedy provided and the 
evil to be curbed, which in other contexts 
might support legislation against attack 
upon due process grounds, will not suf- 
fice. 


Dissenting opintons 


The foregoing is a composite of the 
holdings in the Jehovah’s Witnesses 
cases. There have, however, been two 
expressed dissents: a qualifiec one by 
Justice Jackson, and an absolute one by 
Justice Frankfurter. Justice Jackson +° 
would use these criteria of judgment 
only in cases involving restrictions upon 
activities which concern only members 

18See particularly his dissent in Prince v. 
Massachusetts, 321 U. S. 158 (1944). 
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of the faith. Where, however, a reli- 
gious group enters the secular market, 
as where it sells books or pamphlets, it 
must compete on equal grounds with 
secular interests, and its activities are 
equally subject to state regulations, 
which are valid if not arbitrary and 
capricious and not discriminatory against 
religiously motivated activities. 

Justice Frankfurter’s dissent is basic.” 
To him there are no preferred constitu- 
tional rights; restrictions on religious in- 
terests are entitled to neither more nor 
less judicial protection than restrictions 
on commercial interests. In both cases, 
unconsititutionality may be adjudged 


only on a finding of absence of rational” 


justification for the legislation. The 


“clear and present danger” doctrine has ` 


no relevance to restrictions on religious 
freedom. Such restrictions, like all leg- 
islative action, are presumed valid. 
Only legislation which interferes with 
the effective means of inducing political 
change warrants suspicious judicial 
scrutiny. In all other cases, the value 
judgments required by the “clear and 
present danger” doctrine must, in a 
democracy, be exercised by the people’s 
legislators subject to revocation or re- 
vision by the people’s action at the 
ballot box. 


Communal interest versus religious right 


However, the composite of holdings 
previously set forth represents a reason- 
able approximation of the present status 
of the constitutional law of religious 
freedom. The approach which has been 
suggested is explicit in many of the reli- 
gious freedom cases, and, it is submitted, 
implicit in all—even those decided with- 
out reference to religious freedom. In 
some cases there could be little dispute 
with the judgments exercised involving 
the communal interests sought to be pro- 

14 See particularly his dissent in West Vir- 
ginia State Board of Education v. Barnette, 
319 U. S. 624 (1943). 


tected, the gravity of the danger to that 
interest, and the necessity of infringing 
religious freedom to avert the danger. 
In others, sharp divergences were ex- 
pressed by different courts and by dif- 
ferent judges in the same court. 

Thus, there was no dissent from a de- 
termination that the interest of the Amer- 
ican community in the monogamous fam- 
ily was paramount to Mormons’ religious 
belief in the duty of plural marriages, 
and that the danger to the communal 
interest could be avoided only by pro- 
scribing polygamous marriages.** The 
state’s clearly paramount interest in pre- 
venting spread of communicable diseases 
overrides religious objections to vaccina- 
tion and validates compulsory vaccina- 
tion laws.*® The security of the state 
empowers enactment of compulsory mil- 
itary service laws.17 The interest of 
society in the physical and moral welfare 
of children takes precedence over the 
religious obligation of young Jehovah’s 
Witnesses to sell sectarian publications 
on the public streets (although it is fairly 
arguable that the children’s conduct did 
not represent a danger to the protected 
interest sufficiently grave to warrant in- 
terference with their religious freedom) .*8 

On the other hand, the state’s interest 
in protecting the enjoyment of private 
property must yield to the rights of 
religious missionaries who knock on 
house doors and ring doorbells to sum- 
mon the occupants for the purpose of 
offering their religious tracts,® or who 
seek to enter a privately owned com- 
pany town for the same purpose.” 


15 Reynolds v, United States, 98 U S. 145 
(1896); Davis v Beason, 133 U. 8S. 333 
(1890). 

16 Jacobson v Massachusetts, 197 U. S. 11 
(1905). 

1f Hamilton v. Regents of University of 
California, 293 U. S. 245 (1934). 

18 Prince v, Massachusetts, 321 U. S. 158 
(1944). 

19 Martin v. Struthers, 319 U. S. 141 (1943). 

20 Marsh v. Alabama, 326 U. S. 501 (1946). 
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In most of the instances in which the 
claim of unconstitutional infringement 
was sustained, the Court did not dispute 
the legislative admeasurement of ulti- 
mate values as between the communal 
interest and the religious right, but 
denied only the clear necessity of the 
infringement of the latter to protect the 
former. 

Thus, while it may be assumed that 
the interest of the state of Oregon in 
a secularly educated citizenry is of par- 
amount importance, that interest might 
adequately be protected without pro- 
scribing parochial schools and requiring 
all children to attend public schools.™ 

The constitutional method of protect- 
ing the community’s interest in unlit- 
tered streets is arresting litterers, not 
banning handbill distribution.” 

The state’s interest in preventing 
fraud may be adequately protected with- 
out conferring upon a public official the 
power to decide what constitutes a bona 
fide religious cause and to withhold 
from any disapproved by him the right 
to solicit public contributions,?* or con- 
ferring upon a jury the power to de- 
termine whether claimed supernatural 
revelations were really experienced by 
a person soliciting funds on the repre- 
sentation that they had occurred.** 

Nor is it a clearly necessary (if, in- 
deed, efficacious) means of promoting 
national loyalty to compel objecting 
children to engage in a ceremonial act 
such as saluting the flag.” And dis- 
turbances of the peace can be avoided 
‘by methods other than granting a mun- 
icipal official unbridled discretion to 


21 Pierce v, Society of Sisters, 268 U. S. 510 
(1925). 
22 Schneider v. New Jersey, 308 U. S, 147 


(1939). 

23 Cantwell v. Connecticut, 310 U. S, 296 
(1940). 

24 United States v. Ballard, 322 U S. 78 
(1944). 


25 West Virginia State Board of Education 
v. Barnette, 319 U.S. 624 (1943). 


grant or withhold permits for public 
religious meetings.*® 


Cases pending 


These are but a few of the Supreme 
Court holdings in cases involving in-. 
fringements of religious freedom, but 
they are typical and illustrate the ap- 
proach above suggested to the solution 
of the conflicting claims. The same ap- 
proach is likely to be implicit, if not ex- 
plicit, in the Supreme Court’s adjudica- 
tion of conflicting claims in the religious 
freedom cases which are now before it 
or which it may shortly be called upon 
to entertain. As of the time of this 
writing, the following are the most sig- 
nificant of these cases. 

1. The Court has refused to review 
two cases involving the constitutionality 
of zoning ordinances which prohibit use 
of buildings for church or church school 
purposes in certain residential districts." 
However, other similar cases are pending 
in lower courts, and the issue may ulti- 
mately be accepted by the Supreme 
Court for definitive adjudication.** 

2. The highest New York State Court 
has upheld the constitutionality of a 
compulsory Sunday observance law, 
even as applied against Jewish retailers 
who religiously observe Saturday as 
their day of rest. The court overruled 
the defendants’ contention that the Sun- 
day statute is a religious law, and that 
even if it is a civil law designed to as- 
sure one day of rest in seven, that pur- 
pose can be achieved. without compelling 
observance of Sunday as the day of 


28 Niemotko v. Maryland, 19 U. S. Law 
Week 4095 (1951). 

27 Corporation of Presiding Bishop v. City 
of Porterville, appeal dismissed for want of a 
substantial federal question, October 19, 1949; 
Boston Edison Protective Association v. Tem- 
ple of Light, certiorari denied October 9, 1950. 

28 Case in San Jose, Calif., reported in 
Religious News Service, October 3, 1950; Kelly 
f Town of Dover, Superior Court of Suffolk, 

ass, 
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rest.?? The Supreme Court has been 
asked to review this holding. 

3. An intermediate appellate court in 
New York is considering an appeal by 
an extreme Orthodox Jewish parent who 
claims that a statute requiring a mini- 
mum secular education of all children 
violates his religious freedom.*° -The 
point was not expressly decided in the 
Oregon case or in any other case by the 
Supreme Court, which will be asked to 
review an expected adverse decision in 
‘the New York courts. 

4. An intermediate appellate court in 
Ohio is considering an appeal from a 
decision upholding the denial of unem- 
ployment compensation benefits to a 
Jew whose religious convictions com- 
pelled his refusal of a proffered position 
requiring Saturday work.** An adverse 
determination is expected, since the 
state’s highest court has previously dis- 
allowed a similar claim.** The Su- 
preme Court will be asked to review. 


ESTABLISHMENT OF RELIGION 


The First Amendment contains a dual 
prohibition; it bars not only laws pro- 
hibiting the free exercise of religion, but 
also laws respecting an establishment of 
religion. Here, too, the Supreme Court 
had little occasion for one hundred and 
fifty years to give extensive considera- 
tion to the scope and meaning of the 
clause. While there were more instances 
of federal action which might be at- 
tacked under the establishment clause 
than under the free exercise clause, a 
person seeking relief under the latter 
clause always has a direct obvious in- 


23? People v. Friedman, decided by New 
York Court of Appeals, December 1, 1950. 

80 People (Silverman) v. Donner, Appellate 
Division, 2nd Department. The decision has 
since been affirmed, New York Law Journal, 
March 13, 1951, p. 902: 

31 In re Claim of Mary Jane Heisler, Ohio 
Appeals, Mahoning County. 

82 Kut v. Bureau of Unemployment Com- 
pensation, 146 Ohio S. 522 (1946). 


terest in the dispute (such as keeping 
himself out of jail); while one seeking 
to restrain action under the establish- 
ment clause usually has no such direct 
interest. Only rarely can an ardent 
protagonist of the cause of secularism 
in government be found willing to bear 
the burden of considerable financial ex- 
pense and the disfavor of his neighbors 
merely to vindicate a principle. 

In any event, the establishment pro- 
hibition was involved in only four Su- 
preme Court cases before 1947. In 
Watson v. Jones,™® the Court intimated 
that the clause prohibited a federal 
court at least from reviewing an ec- 
clesiastical body’s determination of 
church dogma or organization. In 
Bradfield v. Roberts,** the Court distin- 
guished between a hospital corporation 
and the order of nuns which controlled 
it, holding that a congressional appro- 
priation to the corporation did not vio- 
late the First Amendment—a holding 
which exalted to constitutional status 
the fiction of a corporation’s separate 
entity. The Court remarked that a 
“law respecting a religious establish- 
ment” is not synonymous with the 
amendment’s phrase, “law respecting an 
establishment of religion,” although 
Madison, who drafted the amendment 
and therefore was in a position to know, 
used the phrases synonymously.*® 

In Quick Bear v. Leupp,*® the Court 
distinguished between appropriations 
from public funds for the support of 
religious education and appropriations 
from funds held in trust by the govern- 
ment for the benefit of Indian tribes, 
and held that such trust funds could be 
expended for the upkeep of Catholic 
mission schools at the direction of the 


3813 Wall. 679 (1872). 

84175 U S 291 (1899). 

85 James O. Richardson (Ed.), Messages and 
Papers of the Presidents, New York, 1924, Vol. 
1, pp. 489-490, 

36 210 U. S. 50 (1908). 
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Indian beneficial owners of the funds. 
And in the Selective Draft Law Cases,” 
a contention that the exemption granted 
to ministers of religion constituted a for- 
bidden law respecting an establishment 
of religion was held so lacking in merit 
as to require no consideration. 


Two far-reaching decistons 


In 1947 and 1948, the Supreme Court 
handed down two landmark decisions. 
In Everson v. Board of Education ™ it 
upheld a statute authorizing reimburse- 
ment out of public funds of children’s 
transportation expenses to parochial 
schools. In People ex rel. McCollum 
v. Board of Education of Champaign, 
7U.®° it invalidated a statute construed 
to permit release of children from par- 
tial public school attendance to par- 
take of religious instruction. Besides 
these specific holdings (which will be 
considered below), the cases established 
that the establishment clause, no less 
than the free exercise clause, was in- 
corporated into the Fourteenth Amend- 
ment as a restriction on state action. 
In addition, they sought to give defini- 
tive meaning to the clause in the fol- 
lowing now well-known language: 


The “establishment of religion” clause of 
the First Amendment means at least this: 
Neither a state nor the Federal Govern- 
ment can set up a church. Neither can 
pass laws which aid one religion, aid all 
religions, or prefer one religion over an- 
other. Neither can force nor influence a 
person to go or to -remain away from 
church against his will or force him to 
profess a belief or disbelief in any re- 
ligion. No person can be punished for en- 
tertaining or professing religious beliefs or 
disbeliefs, for church attendance or non- 
attendance. No tax in any amount, large 
or small, can be levied to support any re- 
ligious activities or institutions, whatever 
they may be called, or whatever form they 

87 245 U S. 366 (1918). 


88 330 U. S. 1 (1947). 
89 333 U. S. 203 (1948). 


may adopt to teach or practice religion. 
Neither a state nor the Federal Govern- 
ment can, openly or secretly, participate in 
the affairs of any religious organizations or 
groups and vice versa. In the words of 
Jefferson, the clause against establishment 
of religion by law was intended to erect 
“a wall of separation between Church and 
State.” 


Both holdings, the incorporation and 
the interpretation, have been subjected 
to severe criticism primarily, although 
not exclusively, from sectarian and other 
nonlegal sources.‘° With respect. to the 
first holding, there can, of course, be no 
dispute in logic with those *?- who con- 
tend that no part of the First Amend- 
ment was incorporated into the Four- 
teenth. It is, however, much too late 
now to quarrel with the quarter-century 
of decisions which brought the freedoms 
of the First Amendment into the “lib- - 
erty” of the Fourteenth. 


Question of non-establishment 


More serious is the contention that 
while the free exercise of religion is en- 
compassed by the Fourteenth Amend- 
ment, freedom from an establishment of 
religion is not. It is thus stated by 
Professor Edward S. Corwin: 


.. . the Fourteenth Amendment does not 
authorize the Court to substitute the word 
“state” for “Congress” in the ban imposed 
by the First Amendment on laws “respect- 
ing an establishment of religion.” So far 
as the Fourteenth Amendment is concerned, 


407 M. O'Neill, Religion and Education 
Under. the Constitution, New York, 1949; Wil- 
fred Parsons, The First Freedom, New York, 
1948; Edward S. Corwin, “The Supreme Court 
as National School Board,” Law and Contem- 
porary Problems, Vol. 14, p. 3; John Courtney 
Murray, “Law or Prepossessions?” ibid., p. 22; 
Charles Fahy, “Religion, Education and the 
Supreme Court,” ibid., p. 73; Statement of 
Administrative Board of National Catholic 
Welfare Conference, New York Times, Nov. 
21, 1948, p. 63. 

“Eg. O'Neill, of. cit. note 40 supra, Chap. 
10, 
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states are entirely free to establish religions, 
provided they do not deprive anybody of 
religious liberty. It is only liberty the 
Fourteenth Amendment protects. And in 
this connection it should not be overlooked 
that contemporary England manages to 
maintain as complete freedom of religion 
as exists in this country alongside an estab- 
lishment of religion, although originally 
that establishment involved a ban upon all 
other faiths.*? 


But England’s constitutional history 
is quite different from ours. In England 
there has been no substantial struggle 
for disestablishment—only an evolution 
of religious liberty. In our country, the 
struggle for religious liberty was a facet 
of the struggle for disestablishment, and 
vice versa. ‘There were not two strug- 
gles, but oné. The unity of the struggle 
is manifested in every great document 
in the history of American religious free- 
dom-—Roger Williams’ Bloody Tenet of 
Persecution, 3 Madison’s Memorial and 
Remonstrance, and Jefferson’s Statute 
for Establishing Religious Freedom ** 
are the most significant. Indeed, the 
text of the First Amendment prohibits 
laws respecting an establishment of re- 
ligion before it prohibits laws prohibit- 
ing the free exercise thereof, expressing 
the conviction of the Constitutional 
Fathers that the free exercise of religion 
could not be guaranteed unless non- 
establishment were also guaranteed. 

None of the Jehovah’s Witnesses de- 
cisions intimated that only the exercise 
prohibition of the First Amendment was 
incorporated into the Fourteenth. Sev- 
eral contain language indicating a clear 
contrary intent. In any event, it is 


42 Corwin, of. cit. note 40 supra, at p. 19. 
Italics in original. 

43 Toseph L Blau (Ed), Cornerstones of 
Religious Freedom in America (Boston, 1949), 
p. 36. 

#4 Jbhid., pp. 81, 74 

45 Cantwell v. Connecticut, 310 U. S. at p. 
303; Minersville School District v. Gobitis, 
310 U. S. at p. 593; Murdock v. Pennsylvania, 
319 U.S. at p. 108. 


`of one religion with government. 


unlikely that the divorce will be effected 
by the Supreme Court in the foreseeable 
future, and it may reasonably be as- 
sumed that freedom from established 
religion is an unseverable part of re- 
ligious freedom and equally subject to 
the Supreme Court’s protective jurisdic- 
tion. 


Opposition to church-state separation 


Whether the second holding of the 
Everson and McCollum cases will like- 
wise survive is unfortunately not equally 
certain. It will require a courageous 
Court to withstand the acrimonious 
criticism, often extending beyond the 
bounds of dignity and good taste, which 
has greeted the McCollum decision and 
its application of the interpretation of 
the First Amendment pronounced in the 
Everson decision. This criticism has 
been buttressed by a combination of 
superficial historical research and selec- 
tive quotations initially supplied by a 
professor of speech turned legal 
scholar,** accorded dogmatic status by 
the Catholic hierarchy in America, and 
accepted as unanswerable even by some 
who are not subject to church discipline. 

Briefly, their thesis is this: The First 
Amendment was not intended to effect 
a separation of church and state or to 
require the state to be neutral as be- 
tween believers and nonbelievers; it was 
intended only to prohibit the granting 
of a dominant, preferred status to one 
sect, and not to foreclose nonpreferential 
aid to all religious groups. Only sum- 
mary comment is possible here on some 
of the arguments offered in support of 
this thesis. 

1. It is urged that the term “estab- 
lishment” has a limited, definite mean- 
ing; a single, formal, monopolistic union 
The 
Encyclopaedia Britannica, fourteenth 
edition, is cited in support. But in 
1791 the term had a far broader mean- 

#6 J, M. O'Neill, of. cit. note 40 supra. 
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ing. It was used by Jefferson in the 
title of his Statute for Establishing Re- 
ligious Freedom. It was used in de- 
scribing a measure as ciosely approxi- 
mating nonpreferential aid to religion 
as could practicably be conceived, the 
Virginia Bill Establishing a Provision 
for Teachers of the Christian Religion. 
(There were no teachers of non-Chris- 
tian religion in Virginia.‘ ) 

Moreover, the definition argument 
proves too much. If the First Amend- 
ment forbids only a formally estab- 
lished, dominant church, as the estab- 
lished Church of England, it does not 
forbid a grant of public funds to a sec- 
tarian group without conferring upon 
that group the formal dominant status 
contemplated by the definition of estab- 
lishment. Such a contention makes the 
decisions in Bradfield v. Roberis and 
Quick Bear v. Leupp meaningless. For 
why argue that a grant to a secular cor- 
poration controlled by a sectarian group 
is constitutional, if the grant to the sec- 
tarian group would itself be constitu- 
tional? And why argue that funds held 
in trust may be expended, for sectarian 
purposes if nontrust funds may be ex- 
pended for the same purpose? 

2. It is urged that while Madison op- 
posed a state’s use of public funds for 
nonpreferential aid to religion, as evi- 
denced by his struggle against the Vir- 
ginia Assessment Bill, he did not intend 
to impose a similar restriction upon the 
federal government. But all the argu- 
ments asserted in the Remonstrance 
against the Assessment Bill are at least 
equally applicable to a grant of public 
aid by the federal government. One, 
indeed, is far more cogent. Madison 
argued that because “religion [is] ex- 


47 There probably were not a half-dozen 
Jewish families in Virginia in 1785. See U. S. 
Bureau of the Census, A Century of Popula- 
tion Growth, 1790-1900 (Washington, 1909), 
p. 116; A. V. Goodman, American Overture 
(Philadelphia, 1947), pp. 148-149. 


empted from the authority of the So- 
ciety at large, still less can it be sub- 
ject to that of the Legislative Body” 
whose “jurisdiction is both derivative 
and limited.” As the Tenth Amend- 
ment makes explicit, the powers of the 
federal legislature are even more de- 
rivative and limited than those of state 
legislatures. 

3. It is argued that other versions of 
the First Amendment considered by 
Congress indicate the limited meaning 
rejected in the Eversqn and McCollum 
decisions. Thus, one proposal was: 
“The civil rights of none shall be 
abridged on account of religious belief, 
nor shall any national religion be es- 
tablished. . . .” Another read: “No re- 
ligion shall be established by law, nor 
shall the equal rights of conscience be 
infringed.” 

But argument from unadopted pro- 
posals is two-edged; these proposals 
may have been rejected because they 
did not express Congress’ intent, rather 
than because they did. Moreover, if 
unadopted proposals are to be consid- 
ered, equal weight, at least, should be 
given to the following which was ap- 
proved by the Committee of the Whole 
House: “Congress shall make no laws 
touching religion or infringing the rights 
of conscience.” 

4. It is urged that the framers of the 
First Amendment were the friends of 
religion, not its enemies, and therefore 
could not have intended to hurt religion 
by barring it from governmental aid. 
But Madison, Jefferson, and their col- 
leagues were convinced and argued 
strenuously that governmental aid in- 
jured rather than helped religion, and 
that government could best aid religion 
by leaving it strictly alone. 

5. Finally, it is argued that the pres- 
ence of chaplains in Congress and the 
armed forces, tax exemption to religious 
institutions, “In God We Trust” upon 
our coins, and so forth, indicate an in- 
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tent to encourage and aid religion and 
are inconsistent with a tradition or ideal 
of absolute separation of religion and 
government. But the area of religion 
and government is not the only one 
in which practice lags behind ideal. 
The validity of the American ideal of 
equality is not vitiated by the unequal 
treatment suffered by Negroes. Nor is 
the validity of the American tradition 
of freedom of expression vitiated by the. 
widespread limitations upon that free- 
dom in actual practice. It is submitted 
that the gap between principle and prac- 
tice is far narrower in the area of gov- 
ernment-religion relations than in the 
area of race relations or civil liberties. 

Basically, the anti-Everson-McCollum 
thesis denies the entire American tra- 
dition with respect to religion. That 
tradition has been expressed by Roger 
Williams and Madison and Jefferson in 
language asserting that religion is out- 
side the jurisdiction of political govern- 
ment. It is expressed in the popular 
aphorism that “religion is a private 
matter.” It is manifested in the al- 
most universal elevation to creedal 
status of Jefferson’s metaphor respect- 
ing the “wall of separation between 
Church and State.” It was only re- 
cently reaffirmed in the overwhelming 
vote of the democratically convened 
Mid-Century White House Conference 
on Children and Youth, which defeated 
every carefully planned attempt by sec- 
tarian groups to deny or impair that 
tradition.“ 


Open questions 


The specific holdings of the Everson 
and McCollum decisions leave a num- 
ber of questions either wholly or partly 

48 Janet Freeman and Naomi Bronheim, 


“In the Democratic Tradition,” Cdéongress 
Weekly, VoL 18 (January 1, 1951), p. 4. 


unanswered. In the Everson case, the 
expenditure of public funds for trans- 
portation expenses to parochial schools 
was held constitutionally permissible 
because those schools met the state’s 
secular educational requirements. In 
1929 the Supreme Court (in Cochran v. 
Board of Education *°), without refer- 
ence to the First Amendment, upheld 
the grant of secular textbooks to paro- 
chial schools. How far, then, can the 
states go in aiding parochial schools? 
What of nondenominational supplies 
such as blackboards, notebooks, and 
pencils? What of the salaries of secular 
teachers or the pro rata salaries of nuns 
teaching both secular and sectarian sub- 
jects? What of the upkeep or even con- 
struction of parochial school buildings, 
leaving only the crucifixes, holy fonts, 
and other sectarian articles to be paid 
for out of private funds? Does the logic 
of the Cochran and Everson decisions 
require validation of these expenditures, 
and if so, what is left of the First 
Amendment? 

As far as is known, no case is pres- 
ently pending (at least none which is 
likely to reach the Supreme Court) in 
which these issues are presented. Ulti- 
mately, however, the Supreme Court 
may have to decide them. It is sub- 
mitted that at that time the Court will 
be able to preserve the integrity of the 
principles announced in the Everson de- 
cision only by overruling the specific 
holding of that decision. 

The Supreme Court will much sooner 
be required to answer some questions 
left open by the McCollum decision. 
Two important cases are on their way 
for adjudication by the Court. One in- 
volves the legality of Bible reading in 
the public schools. The highest court 
in New Jersey upheld the validity of a 
statute requiring daily reading of five 

#8781 U S. 370 (1929). 
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verses from the Old Testament.5° The 
state decisions on the question are in 
conflict, the majority upholding Bible 
reading. Since Bible reading in the 
public school is a devotional act, the 
logic of the Everson-McCollum prin- 
ciples would seem clearly to require re- 
versal of the New Jersey Court. 

In the second case, the Court will be 
required to pass on the validity of the 
New York City released time system. 
In New York, unlike Champaign, re- 
leased time religious instruction is not 
held on the public school premises, and 
public school participation is allegedly 
limited to releasing from secular instruc- 
tion those children willing to take re- 
ligious instruction. In-a 3 to 2 de- 
cision, an intermediate appellate court 
has held that these differences are con- 
stitutionally significant and that the 
New York City system is constitu- 


50 Doremus v. Board of Education, decided 
October 16, 1950. 


tional.” However, it would seem that, 
here too, adherence to the Everson-Mc- 
Collum principles would require reversal 
of the New York Court’s decision, for 
the bargain made with parents to re- 
lease their children for religious instruc- 
tion during school hours is clearly in 
itself a substantial aid to religion. 
While the struggle for freedom from 
religious compulsion is substantially 
won, the struggle for state-church sepa- 
ration is a continuing one. It will suc- 
ceed only if the Supreme Court in its 
role of protector of religious freedom re- 
mains steadfast to the proposition that 
complete separation of church and state 
is an integral and unseverable part of 
religious freedom, and that “separation 
means separation, not something less.” °? 


51 Matter of Zorach and Gluck v. Clauson, 
Appellate Division, 2nd Dept., decided January 
15, 1951. 

52 Justice Frankfurter concurring in Mc- 
Collum case, 
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= Supreme Court as Protector of Civil Rights: 
Criminal Justice 


By Osmonp K. FRAENKEL 


HE United States Supreme Court . 


has wide power to review convic- 
tions obtained in the federal courts— 
more limited power over state convic- 
tions. In the one case it lays down 
rules for the guidance of all lower fed- 
eral courts; in the other it functions 
only as interpreter of the federal Con- 
stitution. 

This difference has often produced 
seemingly inconsistent results. Conduct 
in the trial of a criminal case in a fed- 
eral court may lead to reversal of con- 
viction where identical conduct in a 
state court does not. Moreover, in ré- 
viewing federal convictions the Supreme 
Court is free to interpret Acts of Con- 
gress or ordinances of the District of 
Columbia as it deems wise; * in review 
of state convictions it accepts without 
question the interpretation placed on a 
state law or constitution by the highest 
court of that state.? Even when grave 
constitutional issues are involved in a 
case which arises in a state, the Supreme 
Court may refuse to consider them if 
the case has been decided on some “non- 
federal” ground °? or if all state remedies 
‘have not been “exhausted.” * - 


1As in District of Columbia v. Little, 339 
U. S, 1 (1950)-—Burton, Reed, JJ., dissenting, 
Douglas, J., not participating, 

2Hebert v. Louisiana, 272 U S. 312, 317 
(1926); Skiriotes v. Florida, 313 U. S. 69, 79 
(1941); Winters v. New York, 333 U. S. 507, 
514 (1948); Paterno v. Lyons, 334 U. S. 314 
(1948). 

8 White v. Ragen, 324 U. S. 760 (1945); 
Woods v. Nierstheimer, 328 U S. 211 (1946); 
Parker v. Illinois, 333 U. S. 571 (1948)— 
Black, Murphy, Rutledge, JJ., dissenting; 
Phyle v. Duffy, 334 U. S. 410 (1948); Hedge- 
beth v. North Carolina, 334 U. S. 806 (1948) 
—-Douglas, Rutledge, JJ. dissenting; Loftus v. 
Tilinois, 337 U. S. 935 (1949). 

4This may include an attempt to get re- 


86 


In addition to its role as shield in pro- 
tecting civil rights, the Supreme Court 
functions also as final authority with re- 
spect to the meaning and constitutional- 
ity of legislation Congress has from time 
to time enacted in using the criminal 
law as a sword for the greater safeguard- 
ing of civil rights.” 


view by the United States Supreme Court. 
Darr v. Burford, 339 U. S. 200 (1950)—-Black, 
Frankfurter, Jackson, JJ., dissenting, Douglas, 
J., not participating; but see House v. Mayo, 
324 U. S. 42 (1945); White v. Ragen, 324 
U. S. 760 (1945); Wade v. Mayo, 334 U S 
672 (1948)—-Vinson, C J , Reed, Jackson, Bur- 
ton, JJ., dissenting. The difficulties which be- 
set a person who seeks to question a state 
conviction collaterally are illustrated by the 
Hawk case. After numerous futile attempts 
to get a hearing by the United States Supreme 
Court (see eg. Hawk v. O'Grady, 311 U. S. 
645—1940) the Supreme Court first concluded 
that Hawk had not followed the correct state 
procedure (Ex parte Hawk, 321 U. S. 114— 
1944) and then, when he adopted its sugges- 
tion, ruled that he was entitled to a hearing 
(Hawk v. Olson, 326 U. S. 271-1945). But 
then the state court decided that Hawk had 
invoked the wrong remedy, habeas corpus 
(Hawk v. State, 146 Neb. 875-1946). So 
Hawk appealed to the federal courts, only to 
be told he should invoke a different remedy 
in the state courts, coram nobis (Hawk v. 
Jones, 66 F. Supp. 195—D. Nebr. 1946, aff'd. 
160 F. (2d) 807—8th C. 1947; cert. denied 
332 U. S. 779—1947). Finally Hawk did get 
a hearing on the merits at which his claims 
were rejected (Hawk v. State, 151 Nebr. 717 
—1949) and the Supreme Court denied certio- 
rari (Hawk v. Nebraska, 339 U. S. 923—1950). 
For the uncertainty as to the proper remedy 
to be invoked in Illinois before 1949 see con- 
curring opinion of Justice Rutledge in Marino 
v. Ragen, 332 U. S. 561, 563-570 (1947) and 
see also Young v. Ragen, 337 U. S. 235, 238 
(1949). TJllinois has now enacted legislation to 
take care of this problem: Laws 1949, p. 722 
(see Walker v. Ragen, 338 U. S. 833—1949). 
5 See notes 121-124 infra. 
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Issues WHICH ARISE oN THEIR MERITS 

In reviewing convictions in criminal 
cases the Suprmee Court.is concerned 
with two kinds of problems: (1) the 
claim that some specific guarantee of 
the Constitution or of an Act of Con- 
gress was ignored; (2) the claim that 
the proceedings were unfair. 

Under the first head come the pro- 
hibitions (binding on both states and 
federal government) of the original Con- 
stitution against ex post facto laws ° and 
bills of attainder,’ and the guarantees 
of the Bill of Rights. While the guar- 
antees of the Bill of Rights are explicitly 
binding only on the federal government, 
they have been extended to the states in 
part through the due process clause of 
the Fourteenth Amendment. These 
include freedom from unreasonable 
searches; ® the requirement of indict- 
ment by a grand jury; ° freedom from 
double jeopardy 1° and _ self-incrimina- 


6 Art I, Sec. 9 as to Congress; Art. I, Sec. 
10 as to the states. For applications of the 
principle see Thompson v. Utah, 170 U. S. 
343 (1898}; Lindsey v. Washington, 301 U. S. 
397 (1937). 

7 Art, I, Sec. 9 as to Congress; Art I, Sec. 
10 as to the states. There have been no mod- 
ern instances of the true bill of attainder; but 
see United States v. Lovett, 328 U. $. 303 
(1946). 

8 Amendment IV. See notes 32-42 infra. 
For the analogous subject of wire tapping see 
notes 43-49 infra. 

® Amendment V—not binding on the states: 
Hurtado v. California, 110 U. S. 516 (1884); 
nor on the insular possessions: Hawaii v. 
Mankichi, 190 U. S. 197 (1903). For federal 
cases see Ex porte Wilson, 114 U. S. 417 
(1885); United States v Moreland, 258 U. S. 
433 (1922). 

19 Amendment V—not completely binding on 
the states: Palko v. Connecticut, 302 U. S. 319 
(1937). For federal cases see Thompson v. 
United States, 155 U S. 271 (1894); United 
States v. Lanza, 260 U. S. 377 (1922); In re 
Bradley, 318 U. S. 50 (1943)—Stone, CJ., 
dissenting; Pinkerton v. United States, 328 
U: 5. 640 (1946)—Frankfurter, Rutledge, JJ., 
dissenting; Bozza v. United States, -330 U. S. 
160 (1947); United States v. Bayer, 331 U. S. 


tion; +! the right to trial by jury ** and 


to counsel; ** the right to bail** and 
freedom from cruel and unusual punish- 
ments.?> 

Under the second head come the 
various concepts embraced within the 
phrase “due process of law.” This con- 
trols both state and federal action. Due 
process requires that laws which create 
presumptions in criminal cases be rea- 
sonable,** that laws creating crimes be 


532 (1947)—Rutledge, J., dissenting; Sealfon 
v United States, 332 U. S. 575 (1947); Wade 
v. Hunter, 336 U. S. 684 (1949)—Murphy, 
Douglas, Rutledge, JJ., dissenting; United 
States v. Williams, 1950 care No. 134, await- 
ing decision. 

u Amendment V. This is hot binding on 
the states: Twining v. New’ Jersey, 211 U. S. 
78 (1908); Adamson v. California, 332 U. S. 
46 (1947)—Black, Douglas, Murphy, Rutledge, 
JJ, dissenting. For federal cases see United 
States v. Monia, 317 U: S. 424 (1943)— 
Frankfurter, Douglas, JJ!, dissenting; Feld- 
man v United States, 322 U. S. 487 (1944)— 
Black, Douglas, Rutledge, JJ‘, dissenting, 
Murphy, Jackson, JJ, not participating; 
United States v. White, 322 U. S 694 (1944); 
Shapiro v. United States, 335 U. S. 1 (1948)— 
Frankfurter, Jackson, Murphy, Rutledge, JJ., 
dissenting; Smith v. United States, 337 U. S. 
137 (1949); Blau v. United States, 340 U. S 
159 (1950); Rogers v. United States, 340 U S. 
(1951)-—Black, Frankfurter, Douglas, 
JJ., dissenting; Clark, J , not participating. 

12 Amendment VIL. .This is not binding on 
the states: Jordari v. Massachusetts, 225 U. S. 
167, 176 (1912) ; nor on. the insylar posses- 
sions: see note 9 supra. But if there is a trial 
by jury there must be no discrimination in 
selection—;see notes 66-69 infra. For some 
federal ‘caseS see notes 63-65, 71-73 infra. 

18 Amendment VI—see notes 50-59 infra. 

14 Amendment VI. While ‘the right to bail 
pending appeal is not covered by this pro- 
vision, it should not be withheld where the 
appeal presents a substantial question: 
D’Aquino v. United States, 180 F. (2d) 271 





(Douglas, J.); Williamson v. United States,” . 


185 F. (2d) 280 (Jackson, J.; 1950), Cf. 
Bridges v. United States, 184 F. (2d) 181 (9th 
1950). ; 

15 Aeaenarient VIO. See Louisiana ex rel. 
Francis v. Resweber, 329 U. S. 459 (1947)— 
Douglas, Murphy, Rutledge, Burton, JJ, dis- 
senting. ! 

16 See‘ notes 89-93 infra. 
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sufficiently definite," that improperly 
obtained confessions 1° or known per- 
jured testimony 7® be not used as evi- 
dence, that judges be not interested 
parties, that trials be free from mob 
domination.*4 Improper summations 
have resulted in reversal of federal con- 
victions **-so far, not of any in the 
states.’ And in various other respects, 
the Supreme Court supervises convic- 
tions in federal courts.** 

Before discussing some of the specific 
guarantees, it may be useful to point out 
the limited effect of the guarantees of 
the Bill of Rights on the states. 


How Far Dogs THe Brit OF RIcHTs' 
BIND THE STATES? 


Before the adoption of the Fourteenth 
Amendment, all attempts to apply the 


17 See notes 84-88 infra. 

18 See notes 75, 76 infra. 

1? Mooney v. Holohan, 294 U. S. 103 
(1935); Pyle v Kansas, 317 U. S. 213 (1942), 
But see Hysler v. Florida, 315 U. S. 411 (1942) 
—Black, Douglas, Murphy, JJ., dissenting. 

20 Tumey v. Ohio, 273 U. S. 510 (1927). 

21 See note 74 infra. 

22 Berger v. United States, 295 U. S. 78 
(1935); Viereck v. United States, 318 U. S. 
236 (1943)—-Black, Douglas, JJ., dissenting. 

_ #8 See Buchalter v. New York, 319 U. S. 427 
(1943). 

24 See notes 96-119 infra. But we shall not 
consider the rather limited power of the Court 
to review convictions by military tribunals. 
See Ex parte Quirin, 317 U. S. 1 (1942); 
In re Yamashita, 327 U. S. 1 (1946)—Murphy, 
Rutledge, JJ , dissenting, Jackson, J., not par- 
ticipating; Hirota v. MacArthur, 335 US. 
876 (1948)—-Vinson, C.J, Reed, Frankfurter, 
Burton, JJ, dissenting; Hirshberg v. Cooke, 
336 U. S. 210 (1949); Wade v. Hunter, 336 
U.S 684 (1949)—Murphy, Douglas, Rutledge, 
JJ., dissenting; Humphrey v. Smith, 336 U. S. 
695 (1949)—-Murphy, Douglas, Rutledge, JJ., 
dissenting; Hirota v. MacArthur, 338 U. S. 
197 (1948)-——-Murphy, J., dissenting, Jackson, 
J , not participating; Hiatt v. Brown, 339 U.S. 
103 (1950), Johnson v. Eisentrager, 339 U. S. 
763 (1950)—Black, Douglas, Burton, JJ., dis- 
senting; Whelchel v. McDonald, 340 U. S. 
122 (1950); Gusick v. Schilder, 340 U. S. 128 
(1950). ; 


Bill of Rights to state convictions found- 
ered on the obvious fact that these first 
ten amendments were intended as re- 
strictions on federal power only.” And 
despite strong evidence that the framers 
of the Fourteenth Amendment intended 
to change this,” the Supreme Court has 
never accepted the view that all the 
guarantees of the Bill of Rights bind 
state courts, whether, as lawyers first 
attempted, within the concept of “priv- 
ileges and immunities” ?’ or, more re- 
cently, as part of “due process.” ** As 
Justice Cardozo said in Palko v. Con- 
necticut,” the application of the due 
process clause depends on the particular 
circumstances of the case: 


The line of division may seem to be 
wavering and broken if there is a hasty 
catalogue of the cases on the one side and 
the other. Reflection and analysis will in- 
duce a different view. There emerges the 
perception of a rationalizing principle which 
gives to discrete instances a proper order 
and coherence. The right to trial by jury 
and the immunity from prosecution except 
as the result of an indictment may have 
value and importance. Even so, they are 
not of the very -essence of a scheme of 
ordered liberty. To abolish them is not 
to violate a “principle of justice so rooted 
in the traditions and conscience of our 
people as to be ranked as fundamental.” 
Snyder v. Massachusetts, supra, p. 105; 
Brown v. Mississippi, supra, p. 285; Hebert 
v. Louisiana, 272 U. S. 312, 316. Few 
would be so narrow or provincial as to 
maintain that a fair and enlightened system 
of justice would be impossible without 
them. What is true of jury trials and in- 


25 Fox v. Ohio, 5 How. 410 (1847). 

26 Horace Edgar Flack, The Adoption of the 
Fourteenth Amendment (Baltimore, 1908); 
and see legislative history summarized in 332 
U. S. 46, 92-123. 

27 As in Presser v. Minois, 116 U. S. 252 
(1886). 

28 Commencing with Frank v Magnum, 237 
U. S. 309 (1915) where the principle was rec- 
ognized but relief denied—Holmes and Hughes, 
JJ., dissenting. 

28 302 U, 5. 319, 325 (1937). 
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dictments is true also, as the cases show, of 
the immunity from compulsory self-incrim- 
ination. Twining v. New Jersey, supra. 
This ‘too might be lost, and justice still 
be done. 


Although the view that the entire Bill 
of Rights has been siphoned into the 
Fourteenth Amendment received its 
strongest expression in 1947 at the in- 
stance of: Justices Black, Douglas, 
Murphy, and Rutledge,®° even these 
judges could not agree among them- 
selves." And it is doubtful if any of 
them would have extended their argu- 
ment to include the requirement of the 
Seventh Amendment that all civil cases 
involving more than $20 be tried by 


jury. 
SEARCHES, SEIZURES, WIRE TAPPING 


Over a period of years the Supreme 
Court has developed a constructive 
method of implementing the constitu- 
tional guarantee against unreasonable 
searches and seizures. (Credit for the 


development probably belongs to the | 


ingenious lawyer -who first thought of 
trying to get the courts to suppress evi- 
dence obtained as the result of an illegal 
search.57) For a long time it had been 
uniformly decided that illegally obtained 
evidence could be used at a criminal 
trial if relevant, the courts disregarding 
the taint by which it had been ob- 
tained.**? The attitude rested in part on 


$0 Dissenting in Adamson v. California, 332 
U S. 46, 68-125 (1947). 

81 Justices Black and Douglas rejected alto- 
gether the “natural law” standards of the ma- 
jority, and stood solely on the specific provi- 
sions of the Bill of Rights (332 U. S. at 89); 
Justices Murphy and Rutledge wanted both 
(ibid, at 124). 

82 The first reported instance which was un- 
successful on the merits is United States v. 
Wilson, 163 F. (2d) 338 (SDN Y.' 1908)— 
one Hugh Gordon Miller made the motion and 
was opposed by Henry L. Stimson and Thomas 
D. Thacher! 

88 As in Adams v. New York, 192 U. S. 585 
(1904). 


an unwillingness to let the criminal -trial 
be sidetracked by an inquiry into the 
legality of the search. It still prevails 
in many states, including New York.** 
The practice of moving to suppress 
such evidence before trial has deprived 
this excuse of validity. That practice 
was sanctioned by the Supreme Court 
in 1914 °5 and has since been extended 
to permit inquiry into the circumstances 
of the search even at the trial, provided 
the accused had no previous knowledge 
that there had been a seizure.*® But the 
rule of exclusion of the seized evidence 
does not apply when the seizure was 
made by private persons *” or by state 
officers,** unless these acted on behalf 
of or in co-operation with federal of- 
ficers.2® And, of course, the rule has 
no application unless the search was 
improper.*° Recently the Court has 
been sharply divided on the circum- 
stances under which a search without a 


84 People v. Defore, 242 N. Y. 13 (1926). 
For an analysis of the situation in the various 
states see tables annexed to Justice Frank- 
furter’s opinion in Wolf v. Colorado, 338 U. S. 
25 at 33-38 (1949). 

85 Weeks v. United States, 232 U. S. 383 
(1914). 

86 Agnello v. United States, 269 U S 20 
(1925). Rule 41(e} of the Rules of Criminal 
Procedure permits the trial court, in its discre- 
tion, to entertain a motion to suppress at the 
trial, even if defendant was aware of the 
search. 

87 Burdeau v. McDowell, 256 U. S. 465 
(1921). 

88 Weeks v. United States, 232 U. S. 383 
(1914). 

89 Byars v. United States, 273 U. S. 28 
(1931); Gambino v. United States, 275 U. 5. 
310 (1927); Lustig v. United States, 338 U. 5. 
74 (1949)-—Vinson, C.J., Reed, Jackson, Bur- 
ton, JJ., dissenting. 

40 The Court has held, for instance, that a 
moving vehicle may be searched where there 
is probable cause for belief that a crime is 
being committed: Carroll v. United States, 267 
U. S. 132 (1925); Brinegar v. United States, 
338 U. S. 160 (1949)—Jackson, Frankfurter, 
Murphy, JJ., dissenting. On the other hand, 
a taking by trickery is umlawful: Gouled v. 
United States, 255 U. S. 298 (1921). 
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warrant may properly be made as an 
incident to an arrest.*? 

Whether such implementation of the 
Fourth Amendment has constitutional 
sanction or is merely a rule of procedure 
worked out by the courts has never 
been made altogether clear. But when, 
in 1949, the Supreme Court in Wolf v. 
Colorado * for the first time refused to 
apply the doctrine to state courts, and 
Justice Frankfurter (with only Justice 
Rutledge expressly disapproving) in- 
timated that the rule might have no 
constitutional basis and could therefore 
be changed by Congress, Justice Black 
went even further and said that could 
be done. 

A similar attitude toward evidence 
obtained as the result of unauthorized 
wire tapping Jacks constitutional sanc- 
tion, since the Supreme Court, as long 
ago as 1928, held that such tapping was 
not an invasion of the search and seizure 
guarantee.*® It recently reaffirmed this 
principle “* and applied it to a detecta- 
phone (a device for hearing sounds 


41 Davis v. United States, 328 U. §. 582 
(1946)—Frankfurter, Murphy, Rutledge, JJ., 
dissenting, Jackson, J., not participating; Har- 
ris v. United States, 331 U. S. 145 (1947)— 
Frankfurter, Jackson, Murphy, Rutledge, JJ., 
dissenting; United States v. Di Re, 332 U. 5. 
581 (1948)—Vinson, C.J., Black, J, dissent- 
ing; Johnson v. United States, 333 U. S. 10 
(1948)—Vinson, C.J., Black, Reed, Burton, 
JJ., dissenting; Trupiano v. United States, 
334 U S. 699 (1948)—Vinson, C.J., Black, 
Reed, Burton, JJ., dissenting; McDonald v. 
United States, 335 U. S. 451 (1948)—Vinson, 
C.J., Reed, Burton, JJ., dissenting; United 
States v Rabinowitz, 339 U. S. 56 (1950)-— 
Black, Frankfurter, Jackson, JJ., dissenting, 
Douglas, J., not participating. . 

42 338 U. S. 25 (1949). 

„48 Olmstead v. United States, 277 U. S 438 
(1928}—-Holmes, Brandeis, Butler, Stone, JJ, 
dissenting. 

44 Goldman v. United States, 316 U. S. 129 
(1942)—-Murphy, J, dissenting, Jackson, J, 
not participating; Justices Stone and Frank- 
furter stated that had a majority been found 
willing to overrule the Olmstead case, they 
would have so agreed. 


- 


through a wall). However, the Court 
has so` interpreted the Federal Com- 
munications Act “ as to make wire tap- 
ping by federal law enforcement agen- 
cies illegal.“ Yet it avoided, by a 44 
decision, passing on the question of the 
applicability of that law to state law 
enforcement agencies, at least where the 
wire-tap evidence was received in a state 
court,** 

In both search and seizure and wire- 
tap cases, the accused is entitled to a 
preliminary hearing to determine what 
leads were obtained from illegal sources, 
so purging the case of the “fruit of the 
poisonous tree.” + 


Tue RIT TO COUNSEL 


The Sixth Amendment guarantees 
that an accused in a federal criminal 
prosecution shall have counsel. As the 
command is absolute, its disregard so 
vitiates a conviction that it can be at- 
tacked on this ground even after the 


. passage of many years, and by writ of 


habeas corpus rather than direct ap- 
peal.°° 

On the other hand, in dealing with 
state cases, the Supreme Court has 
adopted no such simple rule. Due proc- 
ess, it has repeatedly said, does not al- 
ways require that counsel be offered. 


46 Goldman v. United States, 316 U. S, 129 
(1942)—-Murphy, J., dissenting, Jackson, J, 
not participating. 

4847 U.S.C. 605 (1934) 

47 Nardone v. United States, 302 U. S. 379 
(1937)—-the Court has held also that the ban 
of the statute reaches intrastate as well as in- 
terstate messages: Weiss v. United States, 308 
U. S. 321 (1940); but that only those whose 
conversations were overheard can complain: 
Goldstein v. United States, 316 U. S. 114 
{1942)—Stone, C.J., Frankfurter, Murphy, JJ. 
dissenting, Jackson, J., not participating. 

48 Stemmer v. New York, 336 U. 5S. 963 
(1949)——Jackson, J., not participating : 

49 Nardone v. United States, 308 U. 8S. 338, 
341 (1940). 

5° Johnson v. Zerbst, 304 U. S 458 (1938); 
Von Moltke v. Gillies, 332 U. S5. 708 (1948). 
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It depends on the circumstances. In 
capital cases counsel must be fur- 
nished.’ In others the court considers 
the complexity of the charge and the 
experience and education of the accused 
to determine whether he was harmed 
by the refusal to assign counsel.’ But 
when an accused has been refused the 
right to have a lawyer he selected, the 
conviction is void.” 

Moreover, the right to counsel means 
more than mere formal representation. 
Thus, the first Scottsboro convictions 
were reversed because the Supreme 
Court considered wholly ineffective a 


51 Conviction reversed: Powell v, Alabama, 
287 U. S. 45 (1932); DeMeerler v. Michigan, 
329 U. S. 663 (1947); Marino v Ragen, 332 
U. S. 561 (1947). $ 

Hearing ordered: Wiliams v Kaiser, 323 
U S. 471 (1945)—Roberts, Frankfurter, fJ., 
dissenting; Tompkins v. Missouri, 323 U. S. 
485 (1945)—Roberts, Frankfurter, JJ., dis- 
senting; Hawk v. Olson, 326 U. S. 271 (1945). 

Conviction not disturbed: Taylor v. Ala- 
bama, 335 U. S. 252 (1948)—Douglas, Murphy, 
Rutledge, JJ., dissenting, Black, J, not par- 
ticipating. (Cf. Taylor v. Dennis, 336 U. S. 
907 (1948)—affirmed by an equally divided 
Court, Black, J., not participating ) Quicksall 
v Michigan, 339 U. S. 660 (1950)—Black, J., 
dissenting, Douglas, J., not participating 

52 Conviction not disturbed: Betts v. Brady, 
316 U. S. 455 (1942)—Black, Douglas, Murphy, 
JJ., dissenting; Foster v. Illinois, 332 U S. 
134 (1946)—-Black, Douglas, Murphy, Rut- 
ledge, JJ., dissenting; Bute v Illinois, 333 
U. S. 640 (1948)—Black, Douglas, Murphy, 
Rutledge, JJ., dissenting; Gryger v. Burke, 
334 U. S. 728 (1948)—Black, Douglas, Murphy, 
Rutledge, JJ., dissenting. 

Conviction reversed: Townsend v Burke, 
334 U. S. 736 (1948)—Vinson, C.J., Reed, 
Burton, JJ., dissenting; Uveges v. Pennsyl- 
vania, 335 U. S. 437 (1948)—Frankfurter, 
Jackson, Burton, JJ., dissenting; Gibbs v., 
Burke, 337 U. S. 773 (1949). 

Hearing ordered on the issue of waiver: 
Smith v O’Grady, 312 U. S. 329 (1941); Rice 
v. Olson, 324 U. S. 786 (1945)—Roberts, 
Frankfurter, Jackson, JJ., dissenting; Wade v. 
Mayo, 334 U. S. 672 (1948)—Vinson, C.J., 
Reed, Jackson, Burton, JJ., dissenting—this 
hearing was in the federal courts. 

53 House v. Mayo, 324 U. S. 42 (1945), 


state court’s appointment of the whole 
bar of the community.5* And where 
conflict, develops between several co- 
defendants, the court must see that 
these are independently represented. 

Of course the right to counsel, like 
most rights, can be waived. But a 


- plea of guilty does not necessarily con- 


stitute a waiver unless it was given in- 
telligently.°” So if the plea was induced 
by misrepresentation on the part of 
police officers or prosecutors, it will be 
ignored.®* If there is an issue of waiver, 
there must be a hearing to ascertain the 
facts.’ 


54 Powell v. Alabama, 287 U. S. 45 (1932). 

55 Glasser v. United States, 315 U 5. 60 
(1942)—-Stone, C.J., Frankfurter, J., dissent- 
ing; Hawk v. Olson, 326 U. S. 271 (1945). 
Cf. Von Moltke v. Gillies, 332 U. S. 708 (1948) 
Vinson, C.J., Reed, Burton, JJ., dissenting 

56 Adams v. United States ex rel, McCann, 
317 U. S. 269 (1942); Canizio v. New York, 
327 U. 5. 82 (1946)—Murphy, Rutledge, JJ., 
dissenting, Jackson, J. not participating; 
Carter v. Illinois, 329 U. S. 173 (1946)—Black, 
Douglas, Murphy, Rutledge, JJ., dissenting; 
Quicksall v. Michigan, 339 U. S. 660 (1950)— 
Black, J., dissenting, Douglas, J., not partic- 
ipating. Cf. Gayes v. New York, 332 U. S. 
145 (1945)—-Black, Douglas, Murphy, Rut- 
ledge, JJ., dissenting. 

öt Smith v. O’Grady, 312 U. S. 329 (1941); 
William v. Kaiser, 323 U. S. 471 (1945)— 
Roberts, Frankfurter, JJ., dissenting; Tomp- 
kins v. Missouri, 323 U. S. 485 (1945)— 
Roberts, Frankfurter, JJ., dissenting; Rice v. 
Olson, 324 U. S. 786 (1945)—Roberts, Frank- 
furter, Jackson, JJ., dissenting; Von Moltke v. 
Gillies, 332 U. S 708 (1948)-—Vinson, CJ, 
Reed, Burton, JJ., dissenting; Townsend v 
Burke, 334 U. S. 736 (1948)—Vinson, C.J, 
Reed, Burton, JJ , dissenting; Uveges v Penn- 
sylvania, 335 U. S. 437 (1948)—Frankfurter, 
Jackson, Burton, JJ., dissenting: Gibbs v. 
Burke, 337 U. S. 773 (1949). But see Bute v. 
Illinois, 333 U. S. 640 (1948)—-Black, Douglas, 
Murphy, Rutledge, JJ., dissenting 

58 Smith v. O'Grady, 312 U. S 329 (1941); 
Von Moltke v. Gillies, 332 U. S. 708 (1948) 
-~Vinson, C.J., Reed, Burton, JJ, dissenting 

59 Walker v. Johnston, 312 U, S, 275 (1941); 
Smith v. O'Grady, 312 U. S. 329 (1941); Rice 
v. Olson, 324 U. S, 786 (1945)—Roberts, 
Frankfurter, Jackson, JJ., dissentirg. 
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Jury PROBLEMS 


In jury questions also, depending on 
whether the prosecution arose in a state 
or a federal court, the rules vary. In 
the latter instance the Constitution re- 
quires jury trial °°—although this, too, 


can be waived; * in the former it does - 


not.°? 

The Court has laid down the rule that 
federal juries must be a fair “cross sec- 
tion” of the community.®® Therefore, 
wage earners or (at least where they 
are qualified to serve) women® may 
not be excluded. 

By the Fourteenth Amendment, states 
are forbidden, when they use juries (as 
most do), systematically to exclude any 
group on irrelevant grounds, whether 
from grand or petit jury.°* This, how- 
ever, does not mean that an accused is 
entitled to have a representative of his 
(or her) race, occupation, or sex ac- 
tually sit on either grand or petit jury. 
It means only that he is entitled to 
be free from systematic discrimination 
against jurors because of such considera- 
tion. In cases such as these, the Su- 
preme Court will examine the evidence 
for itself. Often, as in the second 


60 Amendment VL i 

61 Patton v. United States, 281 U S. 276 
(1930); Adams v. United States ex rel. Mc- 
Cann, 317 U. S. 269 (1942)—Black, Douglas, 
Murphy, JJ., dissenting. 

62 Jordan v. Massachusetts, 225 U. S. 167, 
176 (1925). 

88 See Glasser v United States, 315 U. S. 
60 (1942). . 

84 Thiel v. Southern Pacific Co., 328 U. S. 
217 (1946)—Frankfurter, Reed, JJ., dissenting, 
Jackson, J, not participating. While this is a 
civil case, it principles would clearly apply to 
a criminal case affecting a wage earner. 

65 Ballard v United States, 329 U. S. 187 
(1946)—Vinson, C.J., Frankfurter, Jackson, 
Burton, JJ., dissenting. 

. 60 Commencing with Strauder v. West Vir- 

ginia, 100 U S. 303 (1880) down to Cassell v. 
Texas, 339 U S. 282 (1950)—Jackson, J., dis- 
senting, Douglas, J., not participating. 

87 Virginia v. Rives, 100 U. S. 313 (1879). 


Scottsboro case,® it has rejected the ac- 
ceptance by state courts of disclaimers 
of discrimination made by those charged 
with the duty of selection. 

The practice of state “blue ribbon” 
juries has been upheld by a 5—4 decision 
on the ground that no discrimination 
had been established.*®° And the Su- 
preme Court has refused to review Judge 
L. Hand’s approval of a somewhat sim- 
ilar method of selecting all juries in the 
New York federal court, when chal- 
lenged by eleven leaders of the Com- 
munist party.7° 

A peculiar problem has arisen in fed- 
eral prosecutions in the District of 
Columbia, where a large proportion of 
jurors are government employees. By 
a 5—4 decision the Supreme Court held ” 
that such employees were not disqual- 
ified from service. When confronted in 
prosecutions for contempt of the House 
Committee on Un-American Activities 
with the problem of the impact on 
government employees of the current 
loyalty investigations, the Court af- 
firmed one conviction”? and reversed 


68 Norris v. Alabama, 294 U. S. 587 (1935). 
See also Hollis v. Oklahoma, 295 U. S. 394 
(1935); Hale v. Kentucky, 303 U. 5. 613 
(1938); Pierre v. Louisiana, 306 U S$. 354 
(1939); Smith v. Texas, 311 U S 128 (1940); 
Hill v. Texas, 316 U. S. 400 (1942); Patton 
v. Mississippi, 332 U S 463 (1947), Brunson 
v. North Carolina, 333 U. S 851 (1948); 
Cassell v. Texas, 339 U. S. 282 (1950)— 
Jackson, J., dissenting, Douglas, J., not partic- 
ipating. But see Akins v. Texas, 325 U. S. 
398 (1945)-—Stone, C.J., Black, Murphy, JJ., 
dissenting. 

89 Fay v. New York, 332 U. S. 261 (1947); 
Moore v, New York, 333 U. S. 565 (1948)— 
Black, Douglas, Murphy, Rutledge, JJ., dis- 
senting in both cases. 

t0 Dennis v. United States, 183 F. (2d) 201 
(2d Circ. 1950)—cert, granted, 340 U. 5. 863 
(1950) limited to issues involving constitu- 
tionality of the Smith Act (18 U.S.C 11). 

71 Frazier v United States, 335 U. S. 
497 (1948)——-Frankfurter, Jackson, Douglas, 
Murphy, JJ, dissenting. 

132 Dennis v. United States, 339 U. S. 162 
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another," ruling that inquiry with re- 
gard to the impact of the investigations 
should be made, but that if the inquiry 
produced no results the federal em- 
ployees might sit as jurors. 


Farr TRIALS 7 


Essential to “due process” is fair pro- 
cedure—a trial in fact as well as in 
form, dominated by the spirit of the 
law, not that of the mob. So there 
must be no taint in the methods the 
prosecution uses. As Chief Justice 
Hughes said in Brown v. Mississippi: ™ 


But the freedom of the State in estab- 
_lishing its policy is the freedom of con- 
stitutional government and is limited by 
the requirement of due process of law. 
Because a State may dispense with a jury 
trial, it does not follow that it may sub- 
stitute trial by ordeal. The rack and tor- 
ture chamber may not be substituted for 
the witness stand. The State may not 
permit an accused to be hurried to convic- 
tion under mob domination—where the 
whole proceeding is but a mask—without 
supplying corrective process. Moore v. 
Dempsey, 261 U.S. 86, 91. The State may 
not deny to the accused the aid of counsel. 
Powell v. Alabama, 287 U. S. 45. Nor 
may a State, through the action of its of- 
ficers, contrive a conviction through the 
pretense of a trial which in truth is “but 
used as a means of depriving a defendant 
of liberty through a deliberate deception 
of court ,and jury by the presentation of 
testimony known to be perjured.” Mooney 
v. Holohan, 294 U. S. 103, 112. And the 
trial equally is a mere pretense where the 
State authorities have contrived a convic- 
tion resting solely upon confessions ob- 
tained by violence. The due process clause 
requires that “state action, whether through 
one agency or another, shall be consistent 


(1950)—Black, Frankfurter, JJ., dissenting, 


Clark, Douglas, JJ., not participating. 

78 Morford v. United States, 339 U. S. 258 
(1950). 

74 Moore v. Dempsey, 261 U. S. 86 (1923). 
But see Frank v. Magnum, 237 U. S. 309 
(1915)—-Holmes, Hughes, JJ , dissenting. 

75 297 U. S. 278, 285 (1936). 


with the fundamental principles of liberty 
and justice which lie at the base of all 
our civil and political institutions.” Hebert 
v. Louisiana, 272 U. S. 312, 316. It would 
be difficult to conceive of methods more 
revolting to the sense of Justice than those 
taken to procure the confessions of these 
petitioners, and the use of the confessions 
thus obtained as the basis for conviction 
and sentence was a clear denial cf due 
process. 


The Supreme Court has likewise 
barred the use of confessions in state 
courts if they were obtained as the result 
of prolonged questioning during a period 
after arrest and before arraignment 
where the accused had no opportunity of 
conferring with counsel or friends and 
had not been informed of his rights.” 


76 Convictions were set aside in the follow- 
ing state cases: Chambers v. Florida, 309 U S5. 
227 (1940), Canty v. Alabama, 309 U S 629 
(1940); White v. Texas, 309 U. S. 631 (1940), 
on application for rehearing, 310 U. S. 530 
(1940); Lomax v. Texas, 313 U. S. 544 
(1941); Vernon v. Alabama, 313 U. S. 547 
(1941); Ward v. Texas, 316 U. S. 547 (1942); 
Ashcraft v. Tennessee, 322 U. S. 143 (1944)— 
Roberts, Frankfurter, Jackson, JJ., dissenting; 
Malinski v New York, 324 U. S. 401 (1946) 
—Stone, C.J., Roberts, Reed, Jackson, JJ., 
dissenting; Ashcraft v. Tennessee, 327 U S. 
274 (1946); Haley v. Ohio, 332 U S. 596 
(1948)—-Vinson, C.J., Reed, Jackson, Burton, 
JJ., dissenting; Lee v. Mississippi, 332 U. S. 
742 (1948); Watts v. Indiana, 338 U S. 49 
(1949)—Vinson, CJ., Reed, Burton, JJ., dis- 
senting. ‘Turner v. Pennsylvania, 338 U. S. 
62 (1949)—Vinson, CJ., Reed, Jackson, 
Burton, JJ , dissenting; Harris v South Car- 
olina, 338 U. S. 68 (1949)—Vinson, CJ., 
Reed, Jackson, Burton, JJ, dissenting: John- 
son v. Pennsylvania, 340 U. S. 881 (1950)— 
Reed, Jackson, JJ., dissenting But the refusal 
of the Court to grant certiorari in the similar 
case of Agoston v. Pennsylvania, 340 U. S. 
844 (1950) (see Justices Black and Douglas, 
dissenting) leaves the subject in some con- 
fusion. This is not dispelled by Justice Frank- 
furter’s express disclaimer that the denial of 
certiorari constitutes no approval of the deci- 
sion below, or of “any of the views in the 
opinion supporting it” The uncertainty is 
particularly disturbing because the Pennsylvania 
Supreme Court in the Agoston case had relled 
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But the Supreme Court will not interfere 
with state convictions merely because it 
is claimed that the state courts applied 
the wrong rules of law.” 

When an issue of fact underlies a con- 
Stitutional question raised in a state 
court, this must be tried by the state 
courts—with the result that usually no 
relief can be obtained on the merits.*® 
In the Mooney case, after announcing 
the principle that a conviction would 
be reversed when based on testimony 
known to be perjured, the Supreme 
Court sent the issues for trial back to 
the California courts and refused to re- 
view their absolution of the prosecution 
of wrongdoing.?® While the Supreme 
Court has laid down the general rule 
that it will examine the evidence for 


on the dissent in the Turner case: see Com. v. 
Agoston, 364 Pa. 464, 483 (1950). The dif- 
ferent result in the two most recent cases may, 
however, be explained by the fact that Turner 
and Johnson were charged with participation 
in the same crime and that Turner’s confession 
was used against Johnson (see Com. vr Jobn- 
son, 365 Pa. 303—1950). Convictions were 
upheld in Lisenba v.-California, 314 U. S. 219 
(1942)—Black, Douglas, JJ., dissenting; and 
in Lyons v. Oklahoma, 322 U., S. 596 (1944)— 
Black, Murphy, Rutledge, JJ., dissenting. The 
apparent discrepancy between the number of 
convictions reversed and those affirmed does 
not, of course, take account of the undoubtedly 
large number of instances in which the Court 
denied certiorari. [See, eg., Rutledge, J. in 
Marino v. Ragen, 332 U. S. 561, 563, 4 
(1947).] For federal cases see note 98 infra. 

TT Buchalter v. New York, 319 U. S. 427 
(1943). 

T8 A similar result occurred in the House 
case after the Supreme Court permitted a 
hearing in the federal court (House v. Mayo, 
324 U. S. 423—1945) which found against the 
asserted claim (65 F.Supp. 169, D. Fla. 1945) 
afd. 151 F.(2d) 1014 (5th C. 1945), cert 
denied 327 U. S. 814 (1946). But see Dowd 
v. United States ex rel. Cook, 340 U. S. 206 
(1951), where the claim of interference with 
federal right was accepted after hearing in a 
federal court 

T9 Mooney v. Holohan, 294 U. S. 103 
(1935); Mooney v. Smith, 305 U. S. 598 
(1938)—Black, Reed, JJ , dissenting; Ex parte 
Mooney, 305 U. S. 573 (1938). 
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itself in cases raising constitutional is- 
sues,® it actually has interfered with 
state decisions only when it found that 
the uncontroverted testimony required 
this result. As Justice Frankfurter re- 
cently said,®* without challenge from 
the other justices, the Supreme Court 
will accept a state court’s resolution of 
conflicting testimony. 

The Supreme Court has insisted that 
due process requires not only a fair trial 
of the kind we have been discussing, 
but also a public trial £ and a trial on 
the charge actually made.™ 

The Court has set aside convictions 
if the law under which they were had 
was not sufficiently specific to advise ` 
people what is and what is not a crime. 
Recently it sent back to a Utah court 
for further consideration the cases of 
some Mormon fundamentalists convicted 
of advocating (but not practicing) polyg- 
amy, under a law which forbade acts 
“injurious to public morals.” °" And it 
set aside a conviction under a New York 
law which punished the publication’ of 
printed matter “principally” made up of 
stories of “bloodshed, lust or crime,” 
distinguishing laws against the ‘ob- 
scene” on the theory that this term has 


80 Lisenba v. California, 314.0. S. 219, 238 
(1942); Ashcraft v. Tennessee, 322 U. S 143, 
147 (1944). 

81 Watts v. Indiana, 338 U. S 49, 51, 52 
(1949). 

82 7n re Oliver, 333 U. S. 257 (1948)— 
Frankfurter, Jackson, JJ., dissenting. 

88 DeJonge v Oregon, 299 U. S. 353 (1937); 
Cole v. Arkansas, 333 U. S. 196 (1948); In re 
Oliver, 333 U. 5. 257 (1948)—Frankfurter, 
Jackson, JJ., dissenting. But see Paterno v. 
Lyons, 334 U. S. 314 (1948)—Douglas, J , dis- 
senting. f 

84 United States v. Cohen Grocery Co., 255 
U.S. 81 (1921); Herndon v. Lowry, 301 U. S. 
242 (1937); Lanzetta v New Jersey, 306 U. S. 
451 (1939); United States v. Evans, 333 U S. 
483 (1948), and cases in notes, 85, 86 infra. 

85 Musser v. Utah, 333 U. S 95 (1948). 

86 Winters v. New York, 333 U. S. 507 
(1948)—Frankfurter, Jackson, Burton, JJ. 
dissenting, 
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acquired a meaning in the law of suf- 
ficient definiteness. Yet even where 
there is doubt about the meaning of the 
law, it can sometimes be saved where it 
requires “willful” violation and the jury 
is properly instructed.*8 

The Court has also struck down, as 
violating due process, statutes (both 
state and federal) which create unrea- 
sonable presumptions, such as: that a 
workman is guilty of fraud in receiving 
payment in advance, from the one fact 
that he quit the job.before the end of 
the agreed term; ® that a bank director 
is guilty of fraud merely from the fact 
_that the bank became insolvent; ® or 
that one possessing contraband property 
is guilty of having transported it across 
state lines.®? On‘the other hand, where 
the person against whom the presump- 
tion is intended to operate can easily 
explain his possession, if it be-in fact 
an innocent one, a presumption law will 
be upheld.® i 

As the Sixth Amendment commands 
confrontation of witnesses, Congress may 
not short-cut proof, as, for example, in 
a prosecution for receiving stolen goods, 
by permitting the fact that the goods 
were stolen to be proved only by the 
conviction of the thief.®* 


87 Ibid. at 518. 

88 Screws v. United States, 325 U. S. 91 
(1945)——-Roberts, Frankfurter, Jackson, JJ. 
dissenting from this view; Murphy, J., believed 
the statute sufficiently definite; Rutledge, J., 
although of the same opinion as Justice 
Murphy, concurred with the remaining four 
justices in order to permit a decision. Cf. 
Gorin v United States, 312 U S. 19 (1941). 

89 Bailey v. Alabama, 219 U. S. 219 (1911); 
Taylor v. Georgia, 315 U. S. 25 (1942); Pol- 
lock v. Williams, 322 U. S. 4 (1944)-——Stone, 
C.J., Reed, J., dissenting. 

80 Manley v. Georgia, 279 U. S. 1 (1929). 

81 Tot v. United States, 319 U. S. 463 
(1943). 

®2 As in Casey v. United States, 276 U. S. 
413 (1928)—McReynolds, Brandeis, Butler, 
Sanford, JJ., dissenting. 

88 Kirby v. United States, 174 U. S. 47 
(1899). ° " 


There are nevertheless some steps in 
a proceeding which may be taken 
without the ordinary safeguards of con- 
frontation of witnesses and cross-ex- 
amination. Despite a jury’s recom- 
mendation for life imprisonment, a judge 
may sentence a convicted murderer to 
death on the basis of probation officers’ 
reports which the accused had no op- 
portunity to challenge.°* And a state 
may authorize its governor to determine, 
without any hearing, that a man sen- 
tenced to die had not become insane 
after conviction.” 


SUPERVISION OF FEDERAL 
CRIMINAL TRIALS 


In reviewing a conviction in a federal 
court the Supreme Court has greater 
powers than in reviewing a state con- 
viction, because it is not limited to a 
determination that the conviction vi- 
olated a constitutional guarantee. Nev- 
ertheless, it will intervene only if it 
believes that substantial rights of the 
accused have been infringed.** 

As we have noted, the Supreme Court 
has reversed convictions where it found 
that prosecutors had exceeded proper 
bounds in summing up to the jury.” 
The Court has also reversed convictions 


-because of the use of confessions ob- 


tained after delay in arraigning the ac- 
cused,’ or because serious errors were 


84 Williams v. New York, 337 U. S. 241 
(1949)—-Murphy, Rutledge, JJ., dissenting. 

85 Solesbee v. Balkcorn, 339 U. S. 9 (1950) 
—Frankfurter, J., dissenting, Douglas, J., not 
participating ; but see Phyle v. Duffy, 334 U. S. 
431 (1948). 

88 See Address of Chief Justice Vinson before 
American Bar Assoclation,- Sept. 7, 1949, 
quoted in Robert L. Stern and Eugene Gress- 
man, Supreme Court Practice (Washington, 
1950), 98. 

97 See note 22 supra. 

98 Wan v. United States, 266 U. S. 1 (1924); 
McNabb v. United States, 318 U. S. 332 
(1943); Anderson v. United States, 318 U. S. 
350 (1943)—~Reed, J., dissenting, Rutledge, J., 
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committed by the trial court in its con- 
duct of the trial ® or its instructions to 
the jury. The Supreme Court has 
given much consideration -to possible 
abuses in conspiracy trials?°4 and to 
the proper procedure to be followed in 
contempt-of-court proceedings.’ 

One phase of criminal trials that has 
often created difficulty in the admin- 
istration of justice is the reluctance of 
government officials to disclose informa- 


> not participating, in both 1943 cases; Upshaw 


v United States, 335 U.S 410 (1948)—vVinson, 
CJ, Reed, Jackson, Burton, JJ., dissenting 
But see United States v Mitchell, 322 U. S. 
65 (1944)—Black, J., dissenting; United States 
v. Bayer, 331 U. 5, 532 (1947)—Rutledge, J., 
dissenting. , 

69 Aldridge v. United States, 283 U. S. 308 
(1931); Quercia v. United States, 289 U, S. 466 
(1933). 

100 Screws v. United States, 325 U. S. 91 
(1945)—-Murphy, J., dissenting; Bollenbach v. 
United States, 326 U. S. 607 (1946)—-Black, J., 
dissenting, Jackson, J., not participating; Bihn 
y. United States, 328 U.S 633 (1946)—Black; 
Reed, Burton, JJ , dissenting, Jackson, J., not 
participating; Andres v. United States, 333 
U. S, 740. (1948); but see Fisher v. United 
States, 328 U. S 463 (1946)—Frankfurter, 
Murphy, Rutledge, JJ , dissenting, Jackson, J., 
not participating. 

101 Berger v. United States, 295 U. S 78 
(1935); Kotteakos v. United States, 328 U. S. 
- 750 (1946)—Douglas, Reed, JJ., dissenting, 
Jackson, J., not participating; Fiswick v. 
United States, 329 U, S. 211 (1946); Blumen- 
thal v. United States, 332 U. S. 539 (1947); 
Krulewitch v. United States, 336 U. S. 440 
(1949)—Burton, J., dissenting; Nye & Nissen 
v. United States, 336 U. 5. 613 (1949)—-Frank-~ 
furter, Jackson, Murphy, Rutledge, JJ., dis- 
senting. 

102 Ex parte Terry, 128 U. 5. 289 (1888); 
Craig v. Hecht, 263 U. S. 255 (1923)—-Holmes, 
Brandeis, JJ., dissenting; Cooke v. United 
States, 267 U. S. 517 (1925); Nye v. United 
States, 313 U. §. 33 (1941)—Hughes, C J., 
Stone, Roberts, JJ., dissenting; Pendergast v. 
United States, 317 U., S. 412 (1943). See also 
In re Oliver, 333 U. S. 257 (1948)—-Frank- 
furter, Jackson, JJ., dissenting (a state case). 
The issue is again before the Court in Sacher 
v. United States, 1950 Term No. 201, in 
review of 182 F.(2d) 417 (2d C. 1950). 


tion they consider confidential, °? such 
as the name of an informer,!* state- 
ments given before trial by witnesses to 
government investigators! or the con- 
tents of Federal Bureau of Investiga- 
tion files.°* The Court has not yet had 
to consider the problem directly except 
in the case of an attack on a search 
and seizure, and then it laid down the 
rule that the informer’s identity need 
not be disclosed “unless esserttial to the 
defense”. The United States Court 
of Appeals for the Second Circuit has, 
however, reversed a number of convic- 
tions where relevant material was with- 
held, on the theory that the government _ 
must either disclose it or abandon the 
prosecution.‘°* And the practice has de- 
veloped of letting the trial judge look at 
the material to determine whether its 
disclosure would assist the defense, and, 
if he rules that it would not, of having 
it sealed for inspection by the higher 
courts,?°? 

An important question affecting grand 


108 Attempts to punish the refusing officer 
for contempt have generally failed: Boske v. 
Comingore, 177 U. S. 459 (1900); United 
States ex. rel. Touhy v. Ragen, 340 U. S. 
(1951), Black, Douglas, JJ., dissenting. 

104 As in Scher v. United States, 305 U. S. 
251 (1938). 

108 As in United States v. Krulewitch, 145 
F.(2d) 76 (2d C. 1944). 

106 Ag in the Coplon trial in Washington, 
D. C—-Washingion Post, June 9, 1949, pp. 1, 
6,10; New York Times, June 9, 1949, p. 3. 

107 Scher v. United States, 305 U. S. 251, 
254 (1938). : 

108 United States v. Andolschek, 142 F. (2d) 
503 (2d C. 1944); United States v. Beekman, 
155 F.(2d) 580 (2d C. 1946); United States v. 
Grayson, 166 F.(2d) 863 (2d C. 1948); United 
States v. Coplon, 185 F (2d) 629 (2d C. 
1950). 

108 See United States v. Krulewitch, 145 
F.(2d) 76, 79 (2d C. 1944); United States v. 
Cohen, 145 (2d) 82, 92, (2d C. 1944); United 
States v. Ekeling, 147 F.(2d) 254, 256 (2d C. 
1944). But United States v. Coplon, 185 F 
(2d) 629 (2d C. 1950), limited this practice to 
cases involving conflicting statements. 


* 
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juries and congressional committees is 
the right of a witness to refuse to 
testify if the subject of inquiry might 
incriminate him.**° In Blau v. Untied 
States ™ the Court unanimously upheld 
the right of a person to refuse, on. this 
ground, to answer questions before a 
grand jury about possible Communist 
connections. The Court has not yet 
dealt with a specific case of a conviction 
for contempt of a congressional com- 
mittee where a question ‘of self-incrim- 
ination was involved. But where no such 
question was raised, it has generally up- 
held convictions for contempt of such 
committees.**4 

A different aspect of the congressional 
committee cases is the problem of how 
the existence of a quorum can be chal- 
lenged in a criminal prosecution. Here 
the Supreme Court has reached conclu- 
sions which differed, depending upon the 
nature of the crime involved. In the 


120 See Osmond K. Fraenkel, “Claims of Im- 
munity by Witnesses Called before Congres- 
sional Committees,’ 124 New York Law 
Journal p. 84 (July 18, 1950). 

111340 U. S. 159 (1950). 

112 Jy re Chapman, 166 U. S. 661 (1897); 
McGrain v. Daugherty, 273 U. S. 135 (1927); 
Sinclair v. United States, 279 U, S. 263 (1929); 
Jurney v. MacCracken, 294 U. S. 125 (1935). 
But see Kilbourn v Thompson, 103 U. S. 168 
(1881); Marshall v. Gordon, 243 U. S. 521 
(1917). And the Court has recently refused to 
hear argument on various challenges of the 
power of the House Committee on Un-~-Amer- 
ican Activities to compel the production of 
records or the giving of testimony [except in 
the abortive Eisler case—338 U. S. 189 (1949), 
Murphy, Jackson, JJ., dissenting, ibid. 338 
U S. 883 (1949)]: Josephson v. United States, 
333 U. S 838 (1948), Douglas, Murphy, Rut- 
ledge, JJ., dissenting; Barsky v. United States, 
334 U. S. 843 (1948), reh. d. 339 U. S. 971 
(1950), Black, Douglas, JJ., dissenting, Burton, 
Clark, JJ., not participating; Marshall v. 
United States, 339 U. S. 933 (1950), Black, J, 
dissenting, Clark, J., not participating; Lawson 
v. United States, 339 U. S 934 (1950), Black, 
Douglas, JJ , dissenting, Clark, J., not partici- 
pating. 


Christoffel case, which involved per- 
jury, the majority of the Court ruled 
that it was incumbent upon the prosecu- 
tion to establish that a quorum of the 
committee was actually present. In the 
Bryan case,* which involved refusal 
to produce documents under subpoena, 
the Court decided that if the defendant 
claimed no quorum existed, the burden 
was on her to prove it. Justice Jackson 
believed the two cases could not be 
reconciled.15 

Most of the cases we have discussed 
under this heading arose on direct re- 
view of the challenged convictions. Re- 
lief by habeas corpus is not available for 
challenging ordinary errors, but only for 
violations of fundamental rights which 
vitiate the conviction entirely. “9 This 
became clear when the Supreme Court 
refused to allow the writ of habeas 
corpus to be used to challenge a convic- 
tion for failure to obey the draft lew.*?” 
In these cases no appeal had been taken, 
because of Supreme Court decisions 
which made it seem futile to appeal. 
Later the Supreme Court reached a con- 
clusion which completely destroyed the 
legal basis on which the convictions had 
rested. Although the majority of the 
Court refused to grant relief, Justices 
Frankfurter, Murphy, and Rutledge dis- 
sented and expressed the view that the 
writ of habeas corpus should be avail- 


118 Christoffel v. United States, 338 U. S. 84 
(1949)—Vinson, CJ, Reed, Jackson, Burton, 
Jj., dissenting. 
` 114 United States v. Bryan, 339 U. S. 323 
(1950). $ 

115 Ibid. at 343. - 

116 See analysis by Justice Frankfurter, dis- 
senting in Sunal v Large, 332 U. S 174 (1947) 
at 185, 186. Where grounds exist for the 
issuance of the writ, the fact that earlier 
petitions have been denied is not nəcessarily 
fatal: see Price v. Johnston, 334 U. S. 266 
(1948)—Vinson, C J , Reed, Frankfurter, Jack- 
son, JJ., dissenting. 

117 Sunal v. Large, 332 U. S. 174 (1947)— 
Murphy, Frankfurter, Rutledge, JJ. dissenting. 
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able whenever necessary to prevent 
miscarriage of justice.27® 

These draft cases illustrate a problem 
which acquires increasing importance as 
more and more persons come to be 
charged with crime for violating orders 
of administrative agencies. Usually the 
Supreme Court has taken the position 
that in such cases the validity of the 
order of the agency cannot be chal- 
lenged so long as the agency has acted 
within the scope of the authority given 
to it by the legislature and acted fairly, 
particularly when adequate- provision 
has been made for judicial review of 
the administrative action.“® Some fur- 
ther light may be thrown on the prob- 
lem presented in this group of cases by 
the litigation which is sure to follow 
from attempts to enforce the recently 
enacted Subversive Activities Control 
Act of 1950,*° 


Tue CRIMINAL LAW AS PROTECTOR 
or CIV RIGHTS 


Congress has at various times set up 
criminal sanctions to protect the exer- 
cise of rights guaranteed by its laws or 
by the Constitution, and these sanctions 
have generally been upheld by the Su- 
preme Court.*#4 The most controversial 
of them are the remnants of the various 
enforcement acts adopted shortly after 
the War between the States to imple- 
- ment the Thirteenth, Fourteenth, and 


118 Ibid. at 184-193. 

1 E.g. Yakus v. United States, 321 U S. 
414 (1944)—Roberts, Black, Rutledge, JJ. 
dissenting. But see Estep v. United States, 327 
U. S. 114 (1946)—Stone, CJ, Frankfurter, 
Burton, JJ., dissenting. See also Osmond K. 
Fraenkel, “Can the Administrative Process 
Evade the Sixth Admendment,” 2 Syracuse 
Law Rev. 173 (1949). 

120 Kighty-first Congress, Public Law 831 
(1950)—particularly Sections 5(a), 6, 8, 10. 

121 See, eg, Logan v. United States, 144 
U. S. 263 (1892); United States v. Wheeler, 
254 U. S. 281 (1920); United States v. Classic, 
313 U. S. 299 (1941)—Black, Douglas, Murphy, 
JJ., dissenting, Hughes, C.J., not participating. 


-Fifteenth Amendments.*?”? These make 


it criminal to infringe rights or privi- 
leges secured by the Constitůtion or 
laws of the United States. What was 
formerly Section 51 protects only citi- 
zens and applies only to conspiracies, 
but is not limited to action by state 
officers. What was Section 52 protects 
all persons and is not restricted to con- 
spiracies, but can be invoked only when 
the accused has acted under color of a 
state law or custom. 

In Screws v. United States! the 
Court.was confronted with the problem 
of whether a state officer could be pun- 
ished for acts of violence which he was, 
of course, not authorized to employ; 
also, whether the law was too vague to 
be enforced. Six justices of the Court 
were of the opinion that the law ap- 
plied to any action taken by a state 
officer under color of his office, whether 
within or beyond his authority. Justices 
Roberts, Frankfurter, and Jackson dis- 
agreed with this view. The Court split 
on the subject of vagueness in a unique 
way. Four justices believed that any 
attack upon the statute on the score of 
vagueness would be cured if the jury 
found the wrongdoer had known he was 
violating a federally secured right; they 
voted for a new trial because they be- 
lieved the trial judge had not suffi- 
ciently instructed the jury on that 
score. Justices Rutledge and Murphy 
thought the statute was sufficiently defi- 
nite without the need for such instruc- 
tions, and that the conviction should 
have been affirmed. Justice Rutledge, 
however, concurred with the decision of 
the first four so as to permit a disposi- 
tion of the case. 

There is no doubt that the rule of 
this case will apply also to prosecutions 


122 16 Stat. 140 (1870), 35 Stat. 1092 (1909), 
later 18 USC. 51, 52, now 18 U.S C. 241, 242, 

128 325 U. 5. 91 (1945). See also Williams 
v. United States, 1950 Term, No. 265, awaiting 
decision. 
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of private persons for conspiracy to in- 
fringe federally secured rights. A great 
deal of controversy has, for example, 
arisen as to whether lynching by private 
persons may constitutionally be pun- 
ished by federal law.7** 


SOME GENERAL OBSERVATIONS 


While the basic principles in the field 
of criminal justice were pronounced 
long ago, recent changes in the Court 
have had their influence in this as in 
other civil liberties areas. Led by Chief 
Justices Hughes and Stone, the Court 
in the past fifteen years has shown an 
increasing awareness of the importance 
of the subject, in respect both to the 
number of cases considered and to the 
results reached. 

Unanimity of opinion has become in- 
creasingly rare. During the first three 
terms under Mr. Chief Justice Vinson 
a very large number of cases were de- 
cided by the vote of a single justice.” 


124 See Milton R. Konvitz, The Constitution 
and Civil Rights (New York, 1947), pp. 74~90. 

125 Carter v. Illinois, 329 U. S. 173 (1946) 
Black, Douglas, Murphy, Rutledge, JJ., dis- 
senting; *Ballard v. United States, 329 U. S. 
187 (1946)—Vinson, C.J., Frankfurter, fack- 
son, Burton, JJ. dissenting; Louisiana ez rel 
Francis v. Resweber, 329 U. S. 459 (1947)— 
Douglas, Murphy, Rutledge, Burton, JJ., dis- 
senting; Harris v, United States, 331 U. S. 145 
(1947)——Frankfurter, Jackson, Murphy, Rut- 
ledge, JJ., dissenting; Adamson v. California, 
332 U.S 46 (1947)—-Black, Douglas, Murphy, 
Rutledge, JJ , dissenting; Foster v. Ilinois, 332 
U. S. 134 (€1947)——-Black, Douglas, Murphy, 
Rutledge, JJ., dissenting; Gayes v. New York, 
332 U. S. 145 (1947)—Black, Douglas, 
Murphy, Rutledge, JJ., dissenting; Fay v. 
New York, 332 U. S. 261 (1947)—Black, 
Douglas, Murphy, Rutledge, JJ., dissenting; 
*Haley v. Ohio, 332 U. S. 596 (1948)—-Vinson, 
C.J., Reed, Jackson, Burton, JJ., dissenting; 
*Johnson v. United States, 333 U. S. 10 
(1948)—-Vinson, C.J., Black, Reed, Burton, 
JJ., dissenting; Moore v. New York, 333 
U. S 565 (1948)—-Black, Douglas, Murphy, 
Rutledge, JJ., dissenting; Bute v Illinois, 333 
U. S. 640 (1948)-—-Black, Douglas, Murphy, 
Rutledge, JJ., dissenting; *Price v. Johnston, 


x 


In large measure this stemmed from the 
fairly constant agreement between Jus- 
tices Black, Douglas, Murphy, and Rut- 
ledge.1*8 - 

The death of Justices Murphy and 
Rutledge has changed the picture. It 
is too early to appraise the role of the 
new justices, especially since Justice 
Clark has disqualified himself in many 
cases to which the government is a 
party. But it is worthy of note that 
neither recent incumbent has so far dis- 
sented in any of the cases in our feld 
in which the claim of infringement of 
liberty was denied by the Court. 

Yet the action of the Court is not 
confined to its written opinions. Oc- 
casionally it affirms or reverses in a 
brief memorandum, even without hear- 
ing argument, where the case is clearly 


334 U. S 266 (1948)—Vinson, CJ.,- Reed, 
Frankfurter, Jackson, JJ., dissenting; Gryger 
v. Burke, 334 U. S. 728 (1948)—Black, 
Douglas, Murphy, Rutledge, JJ., dissenting; 
*Wade v. Mayo, 334 U. S. 672 (1948)}—Vin- 
son, C.J., Reed, Jackson, Burton, JJ., dissent- 
ing; *Trupiano v. United States, 334 U. S. 
699 (1948)—-Vinson, C.J, Black, Reed, 
Burton, JJ, dissenting; Shapiro v. United 
States, 335 U. S. 1 (1948)—Frankfurter, Jack- 
son, Murphy, Rutledge, JJ., dissenting; *Up- 
shaw v. United States, 335 U. S. 410 (1948)— 
Vinson, C J., Reed, Jackson, Burton, JJ., dis- 
senting; Frazier v. United States, 335 U. S. 
397 (1948)-—-Frankfurter, Jackson, Douglas, 
Murphy, JJ., dissenting; Nye & Nissen v, 
United States, 336 U. S. 613 (1549)—Frank- 
furter, Jackson, Murphy, Rutledge, JJ., dis- 
senting; *Turner v. Pennsylvania, 338 U. S 
62 (1949)—-Vinson, C.J., Reed, Jackson, 
Burton, JJ., dissenting; *Harris v. South 
Carolina, 338 U. S. 68 (1949)-~Vinson, C.J., 
Reed, Jackson, Burton, JJ., dissenting; *Lustig 
v. United States, 338 U.S 74 (1349)—Vinson, 
CJ., Reed, Jackson, Burton, JJ., dissenting; 
*Christoffel v. United States, 338 U. S. 84 
(1949)—-Vinson, C J., Reed, Jackson, Burton, 
JJ., dissenting. 

*In these cases the decision upheld the 
claim that rights had been infringed. 

126 As appears from note 125 supra, this 
agreement existed in eight of the cases where 
these justices dissented and in nine where they 
formed part of the majority. 
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governed by well-established prece- ° fected criminal justice.1®° In spite of 


dents.47 But the great bulk of the 
Court’s work is recorded only under 
the heading “Certiorari denied.” While 
the Court has repeatedly warned 178 that 
such a denial imports no approval: of 


the lower court’s decision, it has the. 


efiect of leaving that decision -in force 
and of discouraging others from raising 
the same issue. In view of the fact that 
the Court has frequently agreed to hear 
argument on questions it had at one 
time refused to consider, and has often 
in such cases reversed the lower 
courts, =? one may at least suggest that 
lawyers interested in civil liberties issues 
be not dissuaded from perseverance by 
refusals of the Supreme Court to grant 
petitions for certiorari. . 

Another phase of the Court’s work 
which is particularly discouraging to 
lawyers is the affirmance by an evenly 
divided Court, which most often results 
from the disqualification of one of the 
justices. At the 1948 Term there were 
five such instances, three of which af- 


127 Instances of this are Dye v. Johnson, 338 
U. S. 864 (1949); Morford v. United States, 
cited in note 73 supra; and Canty v. Alabama, 
White v. Texas, and Johnson v. Pennsylvania, 
cited in note 76 supra. 

128 House v. Mayo, 324 U. S. 42, 48 (1945); 
Sunal v. Large, 332 U. S. 174, 181 (1947); 
Darr v. Burford, 339 U. S. 200, 214, 215 
_ (1950). And see separate statements by Mr. 
Justice Frankfurter in Maryland v. The Balti- 
more Radio Show, Inc , 338 U. S. 912, 917-919 
(1950) and Agoston v. Pennsylvania, 340 U. S. 
844 (1950). 

128 Sunal v. Large, 332 U. S. 174 (1947) 
shows how the Court sometimes changes its 
positibn in a very short time—and without 
any change in its membership. 


Justice Clark’s nonparticipation in many 
cases to which the government was a 
party, there have been only two such 
instances *** since he became a member 
of the Court. It is settled that an af- 
firmance under these circumstances cre- 
ates no precedent.1?. But as it is un- 
fortunate that an issue which the Court 
considered sufficiently important to hear 
argument on should remain undecided, 
it might be wise to avoid similar occur- 
rences in the future by having Congress 
enact legislation which would in some 
way provide for a substitute for any 
judge who disqualified himself.*®* 

The years to come will, no doubt, 
produce attempts to induce the Court 
to reconsider some of the issues tempo- 
rarily disposed of by equally divided 
courts or by refusal to grant certiorari. 
And new contentions will, of course, be 
pressed in the hope that the Court will 
broaden the guarantees of decent pro- 
cedure in criminal prosecutions. 


130 Marzani v. United States, 335 U. 5. 895 
(1948), 336 U. S. 922 (1949)—-Douglas, J., 
not participating; Taylor v. Dennis, 336 U. S. 
907 (1949)—Black, J., not participating; Stem- 
mer v. New York, 336 U. S. 963 (1949) 
Jackson, J., not participating. 

181 Gara v. United States, 340 U. S. 857 
(1950)—Clark, J., not participating; Com- 
pagna v. Hiatt, 340 U. S. 880 (1950)——Clark, 
J., not participating. . 

182 See United States v. Pink, 315 U. S. 203, 
216 (1942). 

188 Such legislation might take several forms 
—as by recalling retired Supreme Court jus- 
tices to take the place of one who disqualifies 
himself, or by calling senior Circuit Court 
judges in rotation, (See H. R. 4783, 81st 
Congress, Ist Session.) 
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The Supreme Court as Protector of Civil Rights: 
Equal Protection of the Laws 


By THuRGooD MARSHALL 


LTHOUGH almost a century has 

à elapsed since the Civil War and 
the abolition of slavery as an American 
institution, the transition of the Negro 
from a slave-chattel to a full-fledged 
free American citizen has been painfully 
retarded. The Fourteenth ‘Amendment 
was adopted to assure that this change 
from slave status to citizenship would 
take place, and, in fact, to protect all 
persons against discrimination based on 
race, religion, color, blood, or national 
origin. 

That many of the vestiges of slavery 
remain and that racial discrimination 
still is practiced in all sections of the 
United States is to a considerable extent 
the responsibility of the United States 
' Supreme Court which spelled out ‘the 
meaning of this new constitutional pro- 
vision. The Court’s narrow, cautious, and 
often rigid interpretation of the amend- 
ment’s reach and thrust in the past gave 
constitutional sanction to practices of 
racial discrimination and prejudice. 
Thus such practices have been permitted 
to become a part of the pattern of con- 
temporary American society, in effective 
nullification of the constitutional man- 
date. 

Prime examples of this narrow and 
corrosive limitation of the amendment’s 
effect are the Civil Rights Cases, in 
which a federal civil rights act was 
declared unconstitutional on the ground 
that the Fourteenth Amendment could 
not affect the activities of private per- 
sons; Plessy v. Ferguson, which con- 
doned enforced racial segregation under 


2109 U. S. 3 (1883). 
2 163 U. 5. 537 (1896). 


the “separate but equal” formula; and 
Pace v. Alabama,’ which upheld the con- 
stitutionality of a legislative proszription 
of intermarriage between Negroes and 
white persons. 


CHANGE IN TREND 


The harm which these decisions have 
done to the cause of civil rights, how- 
ever, has been somewhat repaired in 
subsequent cases, for we are now reach- 
ing the point where it is possible to view 
it as likely that the constitutional in- 
terdiction against racial and color dis- 
crimination will be given the high 
evaluation it deserves. 

Many years after the passage of the 
Fourteenth Amendment, its mandate of 
equal protection of the laws was neg- 
lected, as the Court forged and sharp- 
ened the concept of due process into a 
formidable constitutional weapon to cut 
away governmental interference with 
private property and with the liberty of 
corporations. With the appointment of 
what has become popularly known as 
the “Roosevelt Court,” this weapon was 
laid aside, and the due process clarse, 


as a constitutional deterrent to govern- - 


mental action, now seems to be of signif- 
icance only in that area where the right 
being asserted is fundamental to and 
implicit in our concept of liberty.* 
While now deferring to the legislative 
judgment in economic matters, however, 
the Court has begun to Icok upon the 
protection of personal liberty as one of 


8106 U. S. 583 (1883). 

4See Palko v. Connecticut, 302 U. S. 319, 
325 (1937); Adamson v. California, 332 U. S. 
46 (1947). 
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its primary functions.” The require- 
ment that equal protection of the laws 
be accorded, expressly required by the 
Fourteenth Amendment ® and read into 


the Fifth Amendment by the Court it- . 


self,’ is increasingly furnishing the 
means through which protection of a 
very vital phase of personal liberty may 
be realized—the right to be free from 
differences of treatment because of race, 
color, blood, or national origin. 

In this special field the Supreme Court 
in the past decade has evidenced an 
increasing awareness of the brutal real- 
ities of racial discrimination and its con- 
tradiction of constitutional guarantees. 
A real effort is now being made to re- 
quire that members of an unpopular 
color or racial minority be accorded the 
same treatment as anyone else. 


Not UNIFORMITY BUT IMPARTIALITY 


The obligation to furnish equal pro- 
tection of the Jaws does not establish an 
abstract uniformity applicable alike to 
all persons without regard to circum- 
stances or conditions. Equal protection 
requires that all persons be fairly treated 
in their relations with the state. But 
the concept makes allowance for dis- 
similarity of circumstances in order that 
legislation may fall with evenhandedness 
upon all persons. Special burdens and 
duties may be imposed upon a particular 
group or class for the benefit of the 
public as a whole. Arbitrary discrim- 
ination alone is prohibited. 

If control or regulation of a particular 
group is undertaken, the classification 
or distinction upon which such legisla- 


5 See, eg., Lowell v. Griffin, 303 U. 5. 444 
(1938); Hague v. C.I O., 307 U. S. 496 (1939). 

6 The Fourteenth Amendment reads: “No 
state shall ... deny to any person... the 
equal protection of the laws.” 

T See Hirabayashi v. United States, 320 U. S. 
81 (1943); Korematsu v. United States, 323 
U. 5. 214 (1944); Ex parte Endo, 323 U. S. 
283 (1944); United Public Works v. Mitchell, 
330 U. S. 75, 100 (1947). 
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tion is founded must be based upon a 
real or substantial difference which has 
pertinence to the legislative objective.® 
This is an extremely flexible formula, 
and a classification’s reasonableness is 
largely dependent upon the peculiar 
needs, the special difficulties, and the 
particular requirements of the local sit- 
uation. Here again the Court must nec- 
essarily give great weight to legislative 


‘judgment in view of the necessity for 


familiarity with loca] conditions. 
Where the legislature, however, at- 
tempts to single out persons because of 
their particular race, color, or national 
origin in order to subject them to dis- 
criminatory penalties, then a determina- 
tion of the unreasonableness of these 
penalties within the purview of the Con- 
stitution is not precluded by lack of any 
special or specific familiarity with local 
conditions or needs. ‘The Supreme Court 
of the United States, far removed from 
the stresses which keep racial animosity 
alive, is best able to determine whether 
the state in fact provides equal pro- 
tectior of the laws as required by the 
Constitution. 
- This was recognized in United States 
v. Carolene Products Company, where 
Justice Stone stated: 


There may be narrower scope for opera- 
tion of the presumption of constitutionality 
when legislation appears on its face to be 
within a specific prohibition of the Con- 
stitution, such as those of the first ten 
amendments, which are deemed equally 
specific when held to be embraced within: 
the Fourteenth... . 

Nor need we inquire whether similar 
conditions enter into the review of statutes 
directed at particular religions . . . or 


8 Examples are legion: Puget Sound Power 
& Light Co v. Seattle, 291 U. S. 619 (1934); 
Board of Tax Commissioners v Jackson, 283 
U. S. 527 (1931); Groessart v. Cleary, 335 U. 
S. 464 (1948); Smith v. Cahoon, 283 U S. 553 
(1931); Skinner v. Oklahoma, 316 U S. 535 
(1942). 

8304 U. S 144, note 4 (1938). 
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national . . ., or racial minorities . . .; 
whether prejudice against discrete and in- 
sular minorities may be a special condition, 
which tends seriously to curtail the opera- 
tion of those political processes ordinarily 
to be relied upon to protect minorities, and 
which may call for a correspondingly more 
searching judicial inquiry. 


It is sometimes said that there is a 
presumption of unconstitutionality run- 
ning against governmental action based 
upon race or color. This may be an 
overstatement of fact, but certainly this 
type of governmental action in terms of 
motivation, purpose, and effect is now 
subjected to a more searching scrutiny 
than is ordinarily the case with other 
kinds of state activity.° Here the 
Supreme Court now retains for itself the 
final word as to whether the state has 
violated constitutional standards of con- 
duct, and therefore functions as the ul- 
timate guardian of civil rights. 


TEHE EXCLUSION CASES 


In giving effect to the equality re- 
quirement of the Fourteenth Amend- 
ment, the Supreme Court has had little 
difficulty in successfully dealing with 
total deprivation of rights or exclusion 
based on race and color. Since 1879 
in Strauder v. West Virginia, it has 
been enforcing the. equal protection of 
the laws in this area with vigor and 
strength. There it said: 


[The equal protection clause of the Four- 
teenth Amendment] was designed to assure 
to the colored race the enjoyment of all 
civil rights that under the law are enjoyed 
by white persons, and to give to that race 
the protection of the General Government, 
in that enjoyment, whenever it should be 
denied by the States.... 

. What is this but declaring . . . that 
all persons, whether colored or white, shall 
stand equal before the laws of the States, 


10 See Korematsu v. United States, cited 
note 7 supra. 
11 100 U. S. 303 (1880). 


103 


and, in regard to the colored race, ‘for 
whose protection the amendment was pri- 
marily designed, that no discrimination 
shall be made against them by law because 
of their color? 4 


Thus, exclusion of Negroes from jury 
service,!? total deprivation of a right 
to educational opportunities furnished 
by the state,** or exclusion of Negroes 
from certain residential areas *® have all 
been held to be a denial of equal pro- 
tection.. 

A glaring exception is the Japanese 
cases," in which legal sanction was 
given to the governmental exclusion of 
American citizens of Japanese origin 
from the West Coast during World War 
II, although it seems evident that the 
Court recognized this action as going 
to the brink of constitutional power. 


_ This sweeping military interference with 


individual freedom was justified under 
the compulsion of a national emergency. 
Yet we unquestionably invite disaster if 
there are times when it is considered 
permissible to ignore or thrust aside con- 
stitutional guarantees and prohibitions. 

Now, after the danger has passed, the 


12 Ibid , pp. 306, 307, 

18 Norris v. Alabama, 294 U. S. 587 (1935); 
Hill v. Texas, 316 U. S. 400 (1942); Patton 
v. Mississippi, 332 U. S. 463 (1947). 

14 Missouri ex rel. Gaines v. Canada, 305 
U. S. 337 (1938); Sipuel v. Board of Regents, 
332 U. 5. 631 (1948). 

15 Buchanan v. Warley, 245 U. S. 60 (1917). 

16 Although in Mitchell v. United States, 313 
U.S. 80 (1941), no constitutional question was 
reached, the decision involved interpretation 
as to whether the Interstate Commerece Act 
prohibited an interstate carrier from denying 
Pullman space to Congressman Arthur Mitchell 
because of race, and falls in this category of 
exclusion cases. In the more recent opinion 
involving discrimination by interstate railroads 
under the Interstate Commerce Act, the Court 
seems to bar all regulations which subject 
persons to different treatment because of race 
—Henderson v. United States, 339 U. S. 816 
(1950). 

17 Hirabayashi v. United States and Kore- 
matsu v. United States, cited note 7 supra. 
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United States Court of Appeals for the 
Ninth Circuit, in a sober and biting 
analysis of the military treatment of the 
Japanese, finds that their exclusion 
from the West Coast did not derive 
from any real apprehension of danger 
by sabotage, but was based upon Gen- 
eral De Witt’s belief in disloyalty by 
blood.® It is to be hoped that if the 
future poses a similar problem, the 
Court will have learned that in deter- 
mining the permissible reach of con- 
stitutional safeguards with respect to 
civil rights, military judgment must be 
subjected to as searching an analysis as 
any other type of governmental inter- 
ference. 

Except for these cases, however, a 
total deprivation of rights or exclusion 
based upon race or color has been 
struck down with vigor and directness. 
Where, however, the infringement has 
been more subtly camouflaged, or where 
the Court has not considered the restric- 
tion a total deprivation or exclusion, its 
role as protector of civil rights has left, 
on the whole, much to be desired.*® In 
four recent cases, however, which we 
will examine here, we see signs of the 
Court’s growing maturity in its handling 
of civil rights problems. 


™ 


RICHET To A GAINFUL OCCUPATION 


In 1948 in Takahashi v. Fish and 
Game Commission, the Court, in a 
7—2 decision, held a California fish and 


18 Acheson v.- Murakami, 176 F 2d 953 
{CCA 9th 1949). See particularly pp. 957-58. 

19 For an excellent detailed analysis of the 
United States Supreme Court’s handling of 
constitutional questions affecting Negroes’ 
rights, see Edward F. Waite, “The Negro and 
the Supreme Court,” 30 Minnesota Law Re- 
view 219 (1946); and Morroe Berger, “The 
Supreme Court and Group Discrimination 
Since 1937,” 49 Columbia Law Review 201 
(1949). 

20334 U. S. 410 (1948). 
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game statute unconstitutional which pro- 
hibited the issuance of a license for com- 
mercial fishing to any person ineligible 
for citizenship. Controversy between 
Torao Takahashi and the state centered 
upon the purpose of the statute. The 
former asserted that the statute was the 
outgrowth of racial animosity. The 
Jatter’s elaimed purpose was the con- 
servation of fish. Of course, if racial 
antagonism was the statute’s motiva- 
tion, then it was illegal in its objective. 
If, on the other hand, the state was 
legitimately attempting to conserve its 
fish resources, classification of alien 
Japanese as ineligible for commercial 
fishing licenses bore no reasonable rela- 
tion to the statute’s objective. Hence 
the classification was invalid whatever 
its purpose. - 

The Court, however, refused to meet 
these issues, but chose to base decision 
upon an unconstitutional conflict be- 
tween state and federal power with re- 
spect to the regulation of immigration; 
upon the state’s obligation under the 
Fourteenth Amendment and federal laws 
passed thereunder to furnish equal pro- 
tection of the laws to all persons in law- 
ful residence within its jurisdiction; and 
upon an absence of a sufficient state in- 
terest to enact sùch legislation in any 
event. 

Although the Court refused to repu- 
diate the power of the state to deal with 
aliens exclusively as a class, it stated 
that this power must be held to narrow 
limits. This case can be distinguished 
from Clarke v. Deckenbach,?! in which 
prohibition of operation of billiard and 
pool halls by aliens was upheld on the 
ground that the special social problems 
incident to these establishments justi- 
fied the state in excluding aliens as a 
class. It cannot be squared with Heim 
v. McCal,?* however, in which the pro- 


21274 U. S. 392 (1927). 
22 239 U. S. 175 (1915). 
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hibition of employment to aliens in pub- 
lic works was permitted, or with Patsone 
uv. Pennsylvania, in which a statute 
prohibiting aliens from hunting wild 
game was held to meet the requirements 
of the equal protection of the laws. 
Nor is it correct to view the decision 
as merely the application of Truax v. 
Raich,** since the statute there was 
struck down because of its sweeping 
and indiscriminate effect upon all aliens 
and all businesses of more than a cer- 
tain number of employees. 

The decision can be explained only 
as a drastic restriction of state authority 
to discriminate against aliens as a class. 
If the rationale of Takahashi v. Fish 
and Game Commission is taken as a 
guide to future Court decisions, it is ap- 

_parent that the state will have to prove 
the purity and the legitimacy of its mo- 
tives, and show that there is a reason- 
able relationship between the classifica- 
tion on the basis of alienage and the 
statute’s objectives, before the burdens 
imposed will be allowed to stand. If 
these formidable prerequisites are re- 
quired in the future, the rights of aliens, 
lawfully in residence, to freedom from 
discrimination by the state because of 
their origin will be assured. 


RIGHT TO REAL PROPERTY 


The decisions in Oyama v. Cali- 
fornia ** and Shelley v. Kraemer ** treat 
of different phases of the same problem 
—the right of a citizen to the owner- 
ship, use, and occupancy of real prop- 
erty. 

In Oyama v. California the issue be- 


23 232 U. S. 138 (1914). See Milton R. Kon- 
vitz, “The Allen and the Asiatic in American 
Law” 190-207 (1946) for a summary of nu- 
merous occupations whcih various states now 
bar aliens from entering. 

24 239 U. S5. 33 (1915). 

28 332 U. S. 633 (1948). 

26 334 U. S. 1 (1948). 
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fore the Court was the validity of Cali- 
fornia’s statutory presumption that a 
conveyance of land to a citizen or to an 
alien eligible to take title by an ineli- 
gible alien, who had paid consideration 
for the land, was prima facie evidence 
of an evasion of the state’s Alien Land 
Law, and the land would escheat to the 
state. The Court in a rather strange 
division 77 refused to decide the basic 
constitutional problem—the validity of 
the Alien Land Law which prohibited 
aliens ineligible for citizenship from 
taking title to real property in Cali- 
fornia—but rested decision on the nar- 
row ground that an American citizen of 
Japanese origin is denied the equal pro- 
tection of the laws when a gift of land 
to him from his father, ineligible to citi- 
zenship, is presumed to be an evasion of 
the law, no such presumption being op- 
erative when the parent is a citizen or 
is eligible for citizenship. ‘Thus the citi- 
zen son was denied the equal protection 


‘of the laws in that the state took away 


his property because his father was an 
alien. 

Although the narrow limitations of 
the majority opinion seem basically un- 
tenable, the effect of the decision was to 
protect the parties involved against the 
impact of the statute. Yet the reason 


_ for the Court’s refusal to hold the Alien 


Land Law unconstitutional, as it would 
be required to do under the rationale of 


£7 Chief Justice Vinson wrote the majority 
opinion, in which Justice Frankfurter joined. 
Two concurring opinions were writ-en—one by 
Justice Black joined in by Justice Douglas, 
and one by Justice Murphy joined in by Jus- 
tice Rutledge—in which it was argued that the 
Alien Land Act should be declared unconstitu- 
tional. Justice Jackson dissented on the 
ground that the majority opinion made sense 
only if the Alien Land Act- were declared un- 
constitutional, which he seemed to feel ought 
to have been done. Justice Reed dissented on 
the ground that the state had power to enact 
the statute in question in which Justice Burton 
joined. 
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the Takahashi case, is extremely diff- 
cult to understand. The only plausible 
explanation seems to lie in Chief Jus- 
tice Vinson and Justice Frankfurter’s 
insistence that constitutional questions 
be decided only within the narrow limits 
of the facts before the Court. Adher- 
ence to that principle in this case, how- 
ever, has caused the Court to reach a 
decision via a tortuous and circuitous 
route, whereas the more simple path of 
holding the Alien Land Law unconsti- 
tutional seems sounder and more invit- 
ing. If the state must now do all that 
we understand the subsequent decision 
in Takahashi v. Fisk and Game Com- 
mission to mean that it must, before its 
subjection of aliens to special budens 
will meet the test of constitutionality, 
the narrowness of the decision in the 
Oyama case seems particularly unneces- 
sary. 

In Shelley v. Kraemer, on the other 
hand, the Court met a much more diffi- 
cult constitutional problem with unusual 
directness. Although enforced segrega- 
tion in residential areas by legislative 
fiat had been held a denial of equal 
protection of the laws in Buchanan v. 
Warley, private restrictive agreements 
which accomplished the same result 
through judicial enforcement had in ef- 
fect been sustained in Corrigan v. Buck- 
ley2® Then for approximately twenty 
years the Supreme Court refused to meet 
this issue in subsequent cases.®° In 1948, 
however, the Court felt that the ques- 
tion was ripe for decision, granted cer- 
tiorari in Shelley v. Kraemer and its 
companion cases, and held that racial 
restrictive covenants, although valid as 
between private persons, when enforced 


28 Cited note 15 supra. 

29 271 U. S., 323 (1926) 

80 See Hansberry v. Lee, 311 U. S. 32 
(1940); Mays v. Burgess, 147 F 2d 869 
(App. D.C. 1944); cert. denied, 325 U. 5S. 868 
(1945). 


THe ANNALS OF THE AMERICAN ACADEMY 


by the state courts constituted a denial 
of the equal protection of the laws.*+ 


Concept of state action 


As we have seen, the guarantees of 
the Fourteenth Amendment can be in- 
fringed only through state machinery. 
Between the Civi Rights Cases and 
Shelley v. Kraemer, the concept of 
state action underwent considerable ex- 
pansion. State action was found in acts 
of legislature,** judiciary,™ executive,** 
administrative agencies," and political 
subdivisions of the state; °° in the ac- 
tion of government officials clothed witk 
state power, even though their action 
may not have been sanctioned by the 
state; ®’ in the refusal of a state to act 
where a duty required it to do so; * 
in attempts to effect discrimination by 
delegation of what is normally a state 
function to private agencies; ** in the 
discriminatory acts of a labor union 
granted sole bargaining rights under 
Congressional mandate; ‘®° and in the 
action of a private company maintain- 
ing a company-owned town.‘ To reach 
judicial enforcement of restrictive cove- 


81 Hurd v. Hodge, 334 U. S 24 (1948), 
decided the same day, involved restrictive 
convenant enforcement in the District of 
Columbia Such enforcement was held to be 
a violation of federal statutes. 

32 Nixon v. Herndon, 273 U. S. 536 (1927). 

88 Bridges v. California, 314 U. S. 252 
(1941); Cantwell v. Connecticut, 310 U. S 
296 (1940) 

34 Ex parte Virginia, 100 U. S. 339 (1880). 

38 Home Telephone & Telegraph Co. v. Los 
Angeles, 227 U. S. 278 (1913); Yick Wo v 
Hopkins, 118 U. S. 356 (1886). 

88 Hague v. C.I.0., 307 U. S. 496 (1939) ; 
Lowell v. Griffin, 303 U. S. 444 (1938). 

87 United States v. Classic, 313 U. 5. 299 
(1941); cf. Barney v, New York, 193 U. S. 
430 (1904). 

88 Truax v. Corrigan, 257 U. S. 312 (1921). 

89 Smith v. Allwright, 321 U. S. 649 (1944). 

40 Steele v. Louisville & N.R.R. Co., 323 
U. S. 192 (1944). 

41 Marsh v. Alabama, 326 U. S. 501 (1946). 
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nants, however, the Court had to ex- 


pand the concept of state action to new 
limits. 

In Shelley v. Kraemer, moreover, 
there apparently was no insistence upon 
narrowly limiting decision in order to 
avoid deciding a broader constitutional 
issue than the facts required. Had this 
been a consideration, it would seem that 
decision could have rested on public 
policy without reaching the state-action 
question, on the ground that private 
agreements which restrict use of prop- 
erty to persons because of race or color 
are at war with national policy evi- 
denced in the Fourteenth Amendment, 
and no person can use the judicial ma- 
chinery to enforce agreements so di- 
rectly contrary to national policy. Yet 
the Court chose to find a specific denial 
of the equal protection of the laws in 
the enforcement of such agreements, 
and the Shelley v. Kraemer decision is 
a broad prohibition against any use of 
the state’s judicial process to give effect 
to these agreements.*? y 

The decision is unquestionably one of 


the most important in the whole field of l 


civil rights. With judicial enforcement 
of restrictive covenants now held to be 
a denial of the equal protection of the 
laws, it becomes possible for colored 


42 In Weiss v. Leaon, 225 S.W. 2d 127 (Mo. 
1949), a Missouri Supreme Court upheld the 
right of a party to a restrictive covenant to 
bring an action for damage for breach of the 
agreement on the ground that all that Shelley 
v. Kraemer forbade was enforcement of spe- 
cific performance of the covenant under an 
injunctive decree. Such a distinction is un- 
realistic. If the courts may be used to seek 
damages for breach of the covenant, then 
the ground will have been cut from under 
Shelley v. Kraemer and the decision will have 
been rendered relatively useless It is our view 
that Shelley v. Kraemer bars any use whatso- 
ever of the judicial process to give effect to 
- restrictive agreements, and it is to be hoped 
that the Supreme Court will have an early 
occasion to settle this question. 
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minorities to break out of crowded 
ghettos into unsegregated residential 
areas, with consequent opportunity of 
acceptance as members of an integrated 
community. Thus increased opportu- 
nity is given for eventual solution of 
racial problems in this country. 


RIGHT TO AN EDUCATION 


In Sweatt v. Painter *® and McLaurin 
v. Oklahoma State Regents for Higher | 
Education et al.,** effort was made to 
have the Court re-examine and over- 
tule Plessy v. Ferguson and declare its 
“separate but equal’ formula, under 
which racial segregation has flourished, 
to be violative of the constitutional re- 
quirement of equality of treatment.*® 
In all the education cases decided by 
the Court for more than half a century 
after Plessy v. Ferguson, the -‘separate 
but equal” doctrine seemed at least 
tacitly accepted as a correct statement 
of the law. Yet in no case did the 
Court actually decide that the segre- 
gated facility was in fact equal.* 


43 339 U. S. 629 (1950). 

#4 339 U. S. 637 (1950). 

46 Under this formula segregation is con- 
sidered permissible if the separate facilities set 
aside for Negroes are equal or substantially 
equal to those maintained for whites. Ala- 
bama, Arkansas, Delaware, Florida, Georgia, 
Kentucky, Louisiana, Maryland, Mississippi, 
Missouri, North Carolina, Oklahoma, South 
Carolina, Tennessee, Texas, Virginia, West 
Virginia, and the District of Columbia, where 
enforced segregation in varying Zorms is re- 
quired, supposedly operate under this formula. 
It is, of course, common knowledge that no 
separate facility maintained for Negroes fs 
even remotely the physical equal of that main- 
tained for whites. 

46 In the Gaines and Sipuel cases, there was 
no facility whatsoever for Negroes. An at- 
tempt was made to have the Court consider 
the question in Fisher v. Hurst, 333 U. S. 147 
(1949), via an original writ of mandamus in 
the Supreme Court when the State of Okla- 
homa, in response to the Court’s mandate in 
the Sipuel case, hastily established overnight 
a separate law school for Negroes allegedly the 


m 


-rate but equal” formula. 
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In Sweatt v. Painter the state urged 
that a segregated law school for Ne- 
groes was substantially equal to the law 
school‘of the University of Texas, and 
therefore met the requirements of equal 
protection of the laws under the “sepa- 
The Court 
measured the law school for Negroes 
against the University of Texas and 


found 


in terms of number of the faculty, variety 
of courses and opportunity for specializa- 


tion, size of the student body, scope of the - 


library, availability of law review and simi- 
lar activities, the University of Texas Law 
School was superior... . The law school, 
the proving ground for legal learning and 
practice, cannot be effective in isolation 
from the individuals and institutions with 
which the law interacts. Few students and 
no one who has practiced law would choose 
to study in an academic vacuum, removed 
from the interplay of ideas and the ex- 
change of views with which the law is con- 
cerned. 


Sweatt’s admission to the University of 
Texas Law School was therefore ordered. 
In McLaurin v. Oklahoma State Re- 
gents, although McLaurin was admitted 
to the state university, he was subjected 
to special rules and regulations, because 
of his color, not applicable to other stu- 
dents. The Court held that the state 
had overreached the limits of its power 
in treating him differently from other 
students, and that the equal protection 
of the laws required that McLaurin be 
admitted subject only to the same terms. 
and conditions as all other students. 


Educational segregation defeated 


The Court was content to solve only 
the specific problem presented, and ex- 
plicitly refused to re-examine or reaffirm 
Plessy v. Ferguson. In its restricted 
context of constitutional protection as 
applied to state graduate and profes- 
equal of that of the University of Oklahoma. 


The Court refused to decide the question, 
however, on technical grounds. 
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sional schools, however, it has set stand- 
ards so high and so rigid that it seems 
highly improbable that racial segrega- 
tion at these educational levels can suc- 
cessfully meet the test of constitution- 
ality. Indeed, a careful reading of 
these two opinions forces the conclusion 
that Plessy v. Ferguson’s “separate but 
equal” doctrine is now totally without 
significance at the professional and 
graduate school levels of state universi- 
ties. 

An indication of inequality was found 
in Sweatt’s isolation from the ruling 
majority. Since it would seem that in- 
tegration is of equal if not greater im- 
portance at the elementary, high school, 
and college levels, the whole structure 
of segregation in public education seems 
to have been dealt a shattering blow. 

The Court, even in deciding the ques- 
tion presented in what seems to have 
been the “separate but equal” format, 
did break free from that philosophy in 
finding the enforced segregation of Ne- 
groes in a separate law school in the 
Sweatt case an inequality and in recog- 
nizing that McLaurin was denied equal 
treatment by virtue of the mental and 
psychological burdens he was forced to 
undergo in being required to conform 
to segregational practices within the 
classroom, the library, and the cafeteria 
at the University of Oklahoma. In that 
respect certainly these two decisions 
stand for the proposition that racial 
segregation in a state’s educational sys- 
tem is a denial of the equal protection 
of the laws. 

As a direct or indirect result of these 
decisions, Negroes are now attending 
graduate and professional state schools 
in Arkansas, Texas, Maryland, Dela- 
ware, Kentucky, Oklahoma, Virginia, 
West Virginia, and Louisiana. North 
Carolina, Tennessee, and Georgia have . 
refused to accede to the inevitable, but 
it is doubtful that even the most rabid 
racist in those states does not now re- 


oo 
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alize that the admission of Negroes into 
the state universities must soon take 
place. As fàr as we know, no effort has 
been made to test the issue in Alabama 
or Mississippi, and the situation in 
Florida is beclouded. On the whole, 
more than a thousand Negroes, hereto- 
fore denied opportunity for graduate 
and professional training, have already 
been accepted for that training along 
with other students. Thus a major 
modification in the pattern of American 
life is in the making. 


SomE REMAINING PROBLEMS 


Constitutional protection against free- 
dom from distinctions based upon race 
or color is still far from secure. The 
authority of the state to enforce segre- 
gation in theaters and other places of 
public amusement, restaurants, intra- 
state carriers, and recreational facili- 
ties,47 and in colleges and elementary 
and high schools, remains directly un- 
touched. There also remains the ques- 


tion as to whether corporations which . 


undertake to build huge housing devel- 
opments and are thereby given certain 
governmental rights and concessions are 
still acting in a private capacity, so that 
exclusion of Negroes from these devel- 
opments cannot be prohibited by the 
Constitution.** Yet, authority to prac- 


4T In Rice v. Arnold, 95 L. Ed. 37 decided 
Oct. 16, 1950, the Court granted certiorari to 
review a decision of-the Florida Supreme Court 
which had ordered a public golf course in 
Miami to set aside one day per week for 
exclusive use of the course by Negroes. The 
cause was remanded in light of the opinion 
in McLaurin v. Oklahoma State Regents, 339 
U. S. 637 (1950), The latter decision would 
seem to require opening of the golf course to 
all persons without distinction based upon race 
or color. 

48 Dorsey v. Stuyvesant Town Corp., 229 
NY. 512, 87, NE. 2d 541 (1949). The New 
York Court of Appeals in a divided opinion 
held that no state action was involved im the 
refusal of the Metropolitan Life Insurance Co. 
to admit Negroes to Stuyvesant Town housing 
development in New York City. The land: 
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tice discrimination in these areas should 
fall, if subjected to the same analysis 
which the Court applied to the Sweatt 
and McLaurin cases. 

The fact that the Court did not de- 
cide segregation to be unconstitutional 
per se or in all areas is not fatal. The 
Sweatt and McLaurin cases indicate the 
Supreme Court’s conviction that segre- 
gation is a denial of equality, and these 
decisions are potent weapons with which 
to continue the fight against segrega- 
tion. The Court’s present strategy may 
be to breach the pattern of segregation 
area by area by dealing with specific 
problems as they are presented. It may 
feel that in whittling away the legal 
foundation upon which segregation is 
based, in that fashion, the protection 
afforded to civil rights may be more 
palatable to the community and hence 
more lasting. 

Surely segregation remains as the 
chief problem with which a civil rights 
attorney must deal, and our job would 
have been nearer conclusion had it been 
possible to convince the Court that it 
should overrule Plessy v. Ferguson. But 
having failed in that objective in the 
Sweatt and McLaurin cases, the Court 
must now be convinced as each new 
issue arises that the time is ripe for the 
“separate but equal” doctrine to be fur- 
ther delimited. The problem is care- 
fully to marshal overwhelming evidence 
of the inequalities inherent in sezrega- 
tion in the particular areas involved, 
and thereby demonstrate that an ex- 
tension of the principles of the Sweatt 
and McLaurin cases is timely. With . 


upon which the development is erected was 
secured through state condemnation proceed- 
ings, and the corporation had been grarted tax 
exemption for a period of twenty-five years. 
There seems to be here a sufficient evidence 
of state action for the Fourteenth Amenidment’s 
mandate of equal protection to be properly 
invoked. However, the United States Supreme 
Court refused to grant petition for writ of 
certiorari 339 U. S. 981 (1950). 
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each succeeding case, the Court must 
also be urged to overrule Plessy v. 
Ferguson and to break completely with 
the “separate but equal” philosophy. 


CONCLUSION 


Any fair assessment of the Court’s 
role in the past decade compels the con- 
clusion that it has done considerably 
more than any other arm of the federal 
government to secure, preserve, and ex- 
tend civil rights. Although its approach 


sight. 


has been undeniably cautious, the Court 
seems to be making a real effort to deal 
effectively with our most disturbing 
problem with practical wisdom and in- 


stitution’s mandate of equal protection 
of the laws will eventually accomplish 
the objective its framers intended—-that 
of prohibiting all forms of community 
discriminatory action based upon race 
or color. 


Thurgood Marshall, LL.D., New York City, has been special counsel for the National 
Association for the Advancement of Colored People since 1938. He was counsel for the 
association’s Baltimore branch from 1933 to 1938, and was engaged in private law practice 
in Baltimore during that period. He has contributed to thë Michigan Law Review. 


If it continues along the path . 
blazed by its recent decisions, the Con-~ 
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Does the Garrison State Threaten Civil Rights? 


By Haron D. LASSWELL 


O most Americans who cherish the 

traditions of liberty, the reply to 
the question in the title of this article is 
obvious. Our distrust of the military 
was rooted in English tradition and in- 
dependently confirmed by our experi- 
ences in the colonial period before our 
independence was successfully asserted. 
Hence the threats to individual freedom 
in an emerging state of chronic mobili- 
zation are recognized as imperiling some 
of the deepest traditions of the body 
politic. 

The nature of the threat does not 
need to be spelléd out in much detail, 
especially since the crisis of national 
security has already risen to such a 
pitch of intensity that even the most 
reluctant must face facts. As far as we 
can foresee, there is no immediate pros- 
pect of ameliorating the unhappy cir- 
cumstances in which we live. If the 
idea of the garrison state has not lost 
its repugnance, it has at least lost its 
novelty. ‘Today there is less sentimen- 
tal apprehension that the naming of the 
peril will bring it to pass. 

And this is no small change in the 
outlook of many scholars, writers, and 
public men. Without claiming to have 
been alone in discerning the militarizing 
trends in modern -world society, I can, 
nonetheless, testify at first hand to the 
shocked and indignant responses which 
were called up by the conception of the 
garrisoning trend in world affairs. As 
recently as 1941, when World War II 
was already launched, these were by no 
means exceptional attitudes. Some form 
of primitive anxiety seémed to paralyze 
the intellectual apparatus whenever the 
likelihood of fearful happenings was 


111 


dragged from the cellar of private fan- 
tasy into the publicity of print. 


How MILITARIZATION WORKS 


The impact of militarization upon 
individual freedom is often sketched in 
the following terms: To militarize is to 
governmentalize. It is also to central- 
ize. To centralize is to enhance the ef- 
fective control of the executive over de- 
cisions, and thereby to reduce the con- 
trol exercised by courts and legislatures. 
To centralize is to enhance the role of 
the military in the allocation of national 
resources. Continuing fear of external 
attack sustains an atmosphere of dis- 
trust that finds expression in spy hunts 
directed against fellow officials and fel- 
low citizens. Outspoken criticism of 


official measures launched for the na- - 


tional defense is more and more re- 
sented as unpatriotic and subversive of 
the common good. The community at 
large, therefore, acquiesces in denials of 
freedom that go beyond the technical re- 
quirements of military security. 

It is, of course, admitted in discus- 
sions of the subject that the act of arm- 
ing does not instantly create the abuses 
which have been outlined above. Abuses 
of liberty remain potential and not 
actual for some time in countries pos- 
sessing a profound tradition of freedom. 
Where the social structure is relatively 
flexible and individual careers are mo- 
bile, the “road to ruin” of liberty does 
not drop suddenly into the bottomless 
pit. Rather, it is a question of tiny 
declivities that eventually produce an 
effective loss of liberty. 

On the basis of the foregoing ex- 
amination of the problem, are we com- 
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pelled to come to the conclusion that 
the eventual outcome of the garrison 
state is the wholesale sacrifice of indi- 
vidual freedom? 


THe UNKNOWN FACTORS 


First, let us look at the question from 
the point of view of the bases of hu- 
man knowledge. There is a vast dis- 
tinction between saying that a chain of 
events is inevitable and saying that it is 
highly probable (quite likely). Scien- 
tists and engineers are accustomed to 
distinguish between what is to all in- 
tents and purposes tmmutable under 
specified conditions and what is likely 
“in a situation- where the circumstances 
are in some degree unknown. ‘The lat- 
ter is true of the nonlaboratory type of 
decision about the future, where vari- 
ables are unknowable in advance. By 
a laboratory-type decision is meant one 
in which all the factors in a given setup 
can be experimented with in order to 
test their effects. In the calm of the 
laboratory it is possible to estimate the 
relative weight -of such factors as ex- 
_ treme heat and cold,, or radioactivity, 
upon types of steel. The scientist can 
then specify the conditions under which 
a given chain of events is inevitable. 

But the engineer cannot. He is mak- 
ing a nonlaboratory type of decision 
when he decides on how much steel of 
what kind to use in constructing a sky- 
scraper. Obviously, the engineer can- 
not know in advance all the factors 
which may affect the fate of the build- 
ing. Will there be an earthquake? a 
bomb attack? a once-in-a-century hur- 
ricane or blizzard? Will changes in the 
usé of the edifice call for much heavier 
weight in the upper floors than seems 
appropriate to the present purposes for 
which the structure is planned? Ques- 
tions of this kind indicate the nature of 
the policy judgment which, though it 
takes some “inevitabilities” into ac- 
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count, must rely upon estimates of the 
probable occurrence of many factors 
which are beyond control. 

When we deal with a problem such as 
“the garrison state and the future of 


„individual rights,’ we are much less 


justified than architects and engineers 
in treating the future as inevitable. In 
the first place, we have much less scien- 
tific knowledge which can be applied to 
the problem. And in the second place, 
the ramification of the problem into the 
entire context of society goes farther 
than the matters of most concern to the 
engineer, ` 

At first glance, perhaps, we seem well 
provided with generalizations of a scien- 
tific character which bear directly upon 
the question at hand. One of the “laws” 
of the political and social process is that 
centralization varies inversely with the 
degree of external threat, under speci- 
fied conditions. But on examination 
this generalization is much less appli- 
cable than it appears to be. What are 
some of the conditions under which the 
relationship is alleged to hold? 

One such condition is that of com- 
mon loyalty to the threatened group. 
Barring rather extreme situations in 
which social conflict is on the surface, 
there is much difficulty in arriving at 
an objective appraisal of the intensity 
with which common loyalties are ad- 
hered to. By what methods shall we 
come to such estimates? If we inter- 
view, we may obtain varying’ results 
from brief and from intensive inter- 
views. Hence we find that many of our 
general statements cannot be unambigu- 
ously applied to the emerging situations 
in which we desire to make a judgment. 
Therefore, in making up our minds on 
issues of social policy we have less ap- 
plicable knowledge than the engineer, 
because we have fewer laboratory re- 
sults, and we have as many, or more, 
social variables to deal with. 


Dogs THE GARRISON STATE THREATEN Crvi. RicuTs? 


THE GARRISON MILITARISTIC STATE 


A general warning against regarding 
the garrison state as an inevitable as- 
sassin of liberty is not enough to carry 
us far. We can take several additional 
steps if we recognize that garrison states 
are capable of taking several different 
forms. Separations of this kind are 
worth making, since the resistance to 
the broad conception of the garrison 
state has in many quarters given way to 
the hasty assumption that it means the 
death knell of individual freedom. 

Consider, first of all, the state that is 
military and also militaristic. The mili- 
taristic state does of course guide ‘policy 
on the assumption that wars are suffi- 
ciently likely to justify the making of 
all basic policies with war in view, and 
to this extent the state is “military.” 
But something more is added when the 
state is “militaristic.” Wars are not 
only expected: they are wanted. The 
military way of life is glorified in the 
shape of a limited caste that plans and 
commands, and looks down upon the 
nonofficer part of the population as in 
some deep sense of the word inferior. 
The historical prototype in modern 
times was the Prussia of the Hohenzol- 
lerns, particularly in the eighteenth cen- 
tury. What happens to individual lib- 
erty under such circumstances is no- 
torious. 


THe GARRISON POLICE STATE 


In recent times the most active peril 
to liberty has come from other than 
militaristic states. Several factors have 
combined to make of the garrison police 
state the most threatening of all forms 
of rule. The supply lines of modern 
armies reach back to the factories and 
mines and fields to a degree that was 
inconceivable before the rise of indus: 
trialism. As the entire population has 
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become entangled in the preparation for 
and execution of war, the question of 
subversion has been of growing impor- 
tance. The job is not only to quash '’ 
conspirators, however, but simultane- 
ously to forestall the withholding of 
energy from full use in production. It 
is.not enough not to be against; it is 
essential to be for in the battles of pro- 
duction that precede the battles at the 
front. 

The front has been transformed in 
modern times. Our new science and 
technology have created sky fronts, and 
housed the entire population under the 
common tent of terror from on high. 
The socialization of risk has tended to 
obliterate the distinction between the 
“courageous” fighting man and the 
“timid” civilian who is assumed -to 
huddle in dishonorable comfort and 
safety behind the’heroes. All these de- 
velopments have put premiums upon po- 
lice measures of a precautionary char- 
acter, as well as upon morale building 
at home and psychological warfare or 
propaganda in foreign countries. 

It is significant that totalitarian re- 
gimes in control of modern industrial, or 
industrializing, societies have not been 
militaristic in the old sense of the word. 
The exception to this statement is Ja- 
pan, where the transition from the old 
to the new order was made by planned 
transformation rather than by mass 
revolution. A lesser exception is Franco 
Spain. The elites which came to power 
on a wave of mass revolutionary turbu- 
lence in Russia, Italy, and Germany 
were initially skilled in mass persuasion. 
Some revolutionary leaders were schol- 
ars and theoreticians. Others special- 
ized in the management of large-scale 
political parties. Many were skilled in 
police action and evasion. In no case 
were the top leaders cradled in the offi- 
cers’ caste of an old regime: it is suff- 
cient to recall the distinctive skills of 
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those “triumvirs of destruction,” Lenin, 
Mussolini, and Hitler. 

Lenin handed on his regime to col- 
leagues, and it is of basic importance to 
recognize that the Communist party has 
continually affirmed the primacy of the 
party, and treated every special group, 
such as the Red Army, as one of the 
many instrumentalities of the party and 
of the party-led state. The specter of 
the “Red Napoleon,” the military hero 
who will unseat the party elite, is never 
far in the background of calculation in 
any Communist-led regime. Hence the 
principle of party, and in this sense 
civilian, supremacy has led to an extra- 
ordinary development of the political 
police as a subspecialist in violence who 
is at the disposal of the party leaders as 
an indispensable aid in maintaining their 
supremacy over the other branch of 
those who specialize in the skills of vio- 
lence—the army, naval, and air forces. 


A Crvic GARRISON 


The concept of a civic garrison is by 
no means alien to the traditions of the 
United States or of Western democ- 
racies in general. In practice, of course, 
the civic garrison has typically been re- 
alized over comparatively short periods 
of emergency, after which the “normal” 
life of a peacetime society has been re- 
sumed. However, popular governments 
have often waged wars- of great magni- 
tude and several years’ duration with- 
out permanent damage to individual 
freedom. The encroachments of the 
crisis period have vanished with the re- 
turn of peace, and in many instances 
the war had effects which augmented 
the effective scope of liberty. 

When we look into the history of 
American colonization and settlement of 
the New World, we cannot fail to be im- 
pressed by the pervasive influence of 
violence, and the expectation of vio- 
lence, upon the civic cohesion of the 
American people, This is 4 far more 
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subtle matter than the War of Inde- 
pendence itself, which was a unifying 
crucible for the most dynamic elements 
from which the new nation was ulti- 
mately forged. Many of the colonists 
along the eastern seaboard, to say noth- 
ing of the adventurers along the fingers 
of penetration that reached across the 
body of the continent and eventually 
grasped the whole, were ever aware of 
personal peril. It is no idle myth to 
recall the pioneer with his weapon lean- 
ing against a tree while he cleared and 
planted a field of corn. There were block- 
houses to serve aS emergency garrisons 
at the sound of alarm; the “pioneer 
mother” doubled in firearms. 


SUPERIORITY OF POSITIVE INCENTIVES 


The survival chances of a civic gar- 
rison are improved by the positive in- 
centives which are offered to serve the 
common good. There is abundant evi- 
dence of the superior productivity of 
peoples who have confidence in the fu- 
ture, and who are not driven to the 
treadmill from fear of police repression. 
We know that human slavery was an 
uneconomic system when it was in com- 
petition with the machines created and 
run by free men. Given the fantastic 
specialization and diversity of skills 
which are essential to the modern in- 
dustrial order, we cannot expect opti- 
mum output in an atmosphere shot 
through with coercion and intimidation. 
The sabotaging of production goes 
deeper than the deliberate breaking of 
tools or the slowing up of effort. Ac- 
cumulating resentment can be ex- 
pressed in unconscious complications 
that interfere with operations. There 


can be illnesses of every kind, to say - 


nothing of accident proneness, which 
spring from these unrecognized roots.* 


_ 1 For a concise review of modern knowledge 
of the interplay of “soma” and “psyche,” 
see Franz Alexander, Psychosomatic Medicine, 
New York: W. W. Norton and Co., 1950 


DOES THE GARRISON STATE THREATEN Crv RIGHTS? . 


When we speak of positive incentives, 
it is essential to make a distinction be- 
tween the immediate material advan- 
tages which are offered the individual, 
and the advantages of a more invisible 
sort. I am, of course, speaking of the 
difference between opportunities to con- 
sume, and the gratifications that come 
from the values of enlightenment, recti- 
tude, and respect for human dignity.? 


“CONSUMPTION AS USUAL” 


In the United States there is some 
tendency to rely upon such material in- 
centives as the sustaining of the stand- 
ard of consumption to which the civilian 
population is accustomed. The prevail- 
ing expectation among our leaders ap- 
pears to be that “consumption as usual” 
is necessary in order to sustain the nec- 
essay volume of -incentives for the de- 
fense effort. Hence the hope is to 
avoid many drastic curtailments of con- 
sumption, and to divert resources into 
defense measures by the “invisible” de- 
vice of failing to provide for a rising 
standard of living. The view is, evi- 
dently, that the American people are not 
sufficiently “sold?” on national security 
sacrifices to endure any tampering with 
the level of material gratification to 
which we have become accustomed. 


An imaginative speculation put forward by 
Salvador Dali, by the way, is a legitimate ap- 
plication of present-day knowledge. “When a 
war breaks out, especially a civil war, it would 
be possible to forecast almost immediately 
which side will win and which side lose. 
Those who will win have an iron health from 
the beginning, and the others become more 
and more sick.” The Secret Life of Salvador 
Dali (New York: Dial Press, 1942), p. 217. 

2 For a more extensive statement of the basic 
goal values of democratic policy, see Myres S. 
McDougal and Gertrude C. K. Leighton, “The 
Rights of Man in the World Community: Con- 


stitutional Illusions versus Rational Action,” ` 


Yale Law Journal, December 1949; and Harold 
D. Lasswell and Abraham Kaplan, Power and 
Society; A Framework for Political Inquiry, 
New Haven: Yale University Press, 1950. 
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Now this may be a correct reading 
of the temper of the American com- 
munity, but it suggests obvious dan- 
gers. If “consumption as usual” is the 
aim, interference with that level will 
presumably lead to a breakdown in 
self-discipline, and a flourishing under- 
growth of black market activities. Re- 
sentments connected with deprivetions 
in the consuming sphere may accumu- 
late and discharge in ways that provoke 
police measures as means of combating 
lawlessness and noncompliance. Pre- 
miums are then put upon the search for 
scapegoats to suffer for the discomforts 
and the creeping immoralities of public 
and private life. Invasions of individual 
freedom may be pushed for administra- 
tive reasons, and tolerated for security 
reasons, with the result that liberty is 
crushed in the process. 

The positive incentives need, there- 
fore, to go beyond the stream of goods 
and services which are available every 
day but which may be subject to inter- 
ference. It is manifestly desirable to 
increase the degree of positive identifi- 
cation with long-range goals to which 
civic discipline can be so definitely re- © 
lated that the performance of the daily 
discipline can become a continuing 
source of immediate satisfaction. 


THE SOVIET APPEAL 


It may be worth recalling that the 
Soviet leadership is able to make effec- 
tive use of the positive, material incen- 
tives on their side of the frontier. The 
stream of goods on hand for the pur- 
pose is obviously much smaller than our 
own. But the importance of an incen- 
tive iş not absolute, but relative to what 
other people are getting in the same 
situation. Hence the controllers of the 
Soviet economy have become adept at 
the magnification of tiny differences. 
Fience there may be some tendency on 
our side to magnify the extent to which 
the Soviet citizen experiences the life he 
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leads as one of incessant peril from the 
police, and to minimize the positive sig- 
nificance to him of the petty differences 
in reward that lead him on. i 

That the Soviet authorities have a 
comprehensive system of doctrines ca- 
pable of supplying sustenance to the de- 
mand for enlightenment, or for other 
long-range values, is apparent to every 
observer. The penetrative potency of 
the Soviet appeal abroad, if easy to ex- 
aggerate, is suicidal to ignore. 


Our GOAL 


Our own incentive system on the ma- 
terial side requires supplementation on 
the ideological side. And there is no 
great mystery about the sort of clarifi- 
cation that is needed. Our goals are, in 
fact, positive and world-embracing. Our 
ideal-goal of human dignity in theory 
and in fact is not to be achieved in a 
day, whether in our own country or 
elsewhere in the world. Our determina- 
tion is to continue to move toward a 
world community in which there is 
genuine peace and neighborly inter- 
course. 

This calls for a profound change in 
the effective intentions of the rulers of 
the Soviet world. Our hope and inten- 
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tion is to assist in bringing about the 
necessary changes in the intentions of 
the Soviet elite, and to accomplish this 
by persuasion if possible. If necessary, 
we will resist by force any aggression 
beyond the existing domain of Soviet 
power. After all, we are the bearers of 
the true revolutionary potential of our 
time, since we have mastered both the 
machinery of production and many of 
the concrete practices consonant with 
human dignity. And we deplore and 
resent the appearance in Russia, as in 
Nazi Germany or Fascist Italy, of re- 
actionary power politics, whose result is 
to stall progress and to start the world 
down the spiral that may, unless modi- 
fied, lead to the castastrophe in whose 
shadow we all live. 

In perfecting a civic garrison, rather 
than a garrison police state, or a mili- 
taristic garrison, we are confronted with 
a comprehensive task; for the protecting 
of individual freedom is a matter of ad- 
justing all policies in such a way that 
the potential sacrifices of freedom which 
are implicit in any security program are 
kept at the minimum essential to con- 
tribute to our true defense.® 


8 I have discussed more specific measures in 
National Security and Individual Freedom, 
New York: McGraw-Hill Book Co, 1950. 
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Does the Loyalty Program Threaten Civil Rights? 


By ELEANOR BONTECOU 


NLY a few years ago, in what 

sometimes seems the faraway past, 
we were rejoicing in an era in which the 
public conscience was newly awakened 
to the meaning and the importance of 
our traditions of civil rights and liber- 
ties. In case after case the Supreme 
Court was supporting and advancing 
those rights, whether they lay in the 
field of liberty or of equality. New 
content was being given to the concept 
of due process of law in its application 
to human as distinguished from property 
rights. The Court was extending federal 
protection to freedom of speech in cases 
of invasion by the states. The theory 
was being advanced that the freedoms 
of the First Amendment to the Constitu- 
tion have a preferred position in the 
hierarchy of personal rights, since they 
are “the very foundation of democratic 
institutions, grounded as these institu- 
tions are in the freedom of religion, 
conscience, expression and assembly.” * 
in one of the great landmarks in con- 
stitutional law, Justice Jackson, speak- 
ing for the Court, declared: 


If there is a fixed star in our constitutional 
constellation, it is that no official, high or 
petty, can prescribe what shall be orthodox 
in politics, nationalism, religion ‘or any 
matters of opinion, or force citizens to con- 
fess by word or act faith therein.? 


1United States v. CIO, 335 U. S. 106 
(1947), concurring opinion of Justice Rutledge 
at 140. 

2 West Viriginia State Board of Education v. 
Barnette, 319 U S 624 (1943). Even as late 
as 1949, the Court said that free speech “may 
indeed best serve its high purpose when it in- 
duces a condition of unrest, creates dissatisfac- 
tion with things as they are, or even stirs to 
anger.” Terminiello v. Chicago, 337 U. S. 1 
(1949). 


So abrupt has been the change in 
our spiritual climate that in January 
1951 the same Justice declared: 


Essential freedoms are today threatened 
from without and within. It may become 
difficult to preserve here what a large part 
of the world has lost—the right to speak 
even temperately in matters vital to spirit 
and body.’ 


Toe EXTERNAL THREAT 


This change is due, of course, to the 
extreme tensions of the modern world 
in which the physical threat from with- 
outiis real and imminent. History has 
proved both here and in England that 
under conditions of strain, such as pre- 
vail today, the measures of self-defense 
adopted by any country almost inevi- 
tably involve some measure of sacrifice of 
the principle of individual rights, even 
though this principle is basic in any 
democracy, and in this country was the 
condition of our very existence as a 
nation. 

Communist infiltration into govern- 
ment and industry in countries not yet 
dominated by the Soviet Union con- 
stitutes one aspect of the external 
danger, a threat which the New York 


‘Herald Tribune has declared “has a 


peculiar reality of its own involving 
peculiar depths of treachery because it 
uses the treason of the high motive, not 
the base motive, and the treason of the 
brilliant, not the stupid or venal mind.” * 

Our first shocked realization of the 
Situation came with the revelations in 
the Canadian spy case. When that was 


3 Kunz v. People of the State of New York, 
decided January 15, 1951. 

4“The Hidden Peril,” New York Herald 
Tribune, Feb. 11, 1950. 
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followed by the disclosures of Whittaker 
Chambers and Elizabeth Bentley and by 
the discovery of the espionage activities 
of Judith Coplon and Klaus Fuchs and 
his coconspirators, no one could any 
longer doubt that this particular threat 
to the national security was real and im- 
mediate. 

Our responses to this external danger 
have been multiple, and arising from 
these responses in turn are multiple 
dangers from within, each contributing 


to the threat to the security of our basic ' 


traditions. Clearly, we are faced with 
a great dilemma of statesmanship posed 
by the conflict in interest between physi- 
cal security and the intangibles of our 
democratic principles the preservation 
of which are equally necessary to the 
safety of our nation. So complex has 
the picture become that one cannot 
assess the harm resulting from any one 
source. One can only point out the 
inherent dangers of each approach to 
the problem and maintain constant vig- 
ilance to prevent or neutralize those 
dangers. 


SCOPE OF PERSONAL INVESTIGATIONS 


One answer of Congress and the Pres- 
ident to the problem of Soviet infiltra- 
tion has been to institute an elabo- 
rate and far-reaching investigation and 
screening of government employees and 
others. 
ized this-practice by saying, “The Gov- 


ernment is using its power as never be- - 


fore to pry into their lives and thoughts 
upon the slightest suspicion of less than 
complete trustworthiness.” 5 

- The practice extends far beyond the 
area covered by the President’s Loyalty 
Order, which concerns itself with gov- 
erment employees only. By statutory 
mandate as well as Executive Order, 
workers in private industry, professors, 
_ students receiving government-financed 


5 Dissenting wry in Frazier v United 
States, 335 Ù . 497 (1948). 


Justice Jackson has character- - 
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fellowships, consultants in medical re- 
search, persons having .access to the 
water front, persons who expect to par- 
ticipate in civil defense activities, dele- 
gates to certain international confer- . 
ences, and even persons in private life 
who simply happen to be associates of 
someone under investigation, are all sub- 
jected to this type of probe. 

The investigations are ‘carried on not 
only by the Federal Bureau of Investiga- 
tion, but also by the other security - 
agencies of the government. The prac- 
tice has steadily grown until in the fiscal 
year 1949, the FBI-alone made 64,127 
such personal investigations, only 4,218 
of which were initiated under the’ Presi- 
dent’s loyalty program. ‘There ‘is no 
way of knowing how many such inves- 
tigations were conducted by Military In- 
telligence, the Office of Naval Intelli- 
gence, and the Air Force to determine ` 
the suitability of persons working in 
connection with defense contracts. 


FBI SAFEGUARDS AND DANGERS 
Inquiry into private lives on this 


wholesale scale is a relatively new prac- __ 


tice in our country, and its inherent 
dangers are obvious. There is no doubt 
that the head of the Federal Bureau of 
Investigation attempts to minimize these 
dangers, carefully coaching his agents 
to respect the constitutional rights of the 
individual and admonishing them to 
take into account the standing in his 
own community of the person inves- 
tigated and to avoid causing him undue 
embarrassment. He also imposes on 


the Bureau a measure of self-limitation ` 


which he believes will effectively prevent 
it from ever growing into a secret police’ 
agency comparable to those which have 
flourished through the centuries in many 
European countries. By refusing to per- 
mit his agency to evaluate the files 
which it assembles, by insisting that the 
ultimate judgment must be made’ by. 
persons outside his organization, he be- 


~ 
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lieves that he holds his agents down to 
the role of expert fact-gatherers, that he 
renounces for the Bureau any ultimate 
power, and that he provides the nec- 
essary, wholesome check which will pre- 
vent any harmful results from its ac- 
tivities. 

This appraisal of the situation fails to 
_ take into account, however, certain con- 
sequences which are beyond the;control 
of the FBI chief. The mere knowledge 
that dossiers are being compiled on a 
large scale, that they contain uneval- 
uated gossip and idle rumor, tends to 
create an atmosphere of fear which fos- 
ters power. No one can be wholly sure 
that the confidential character of the 
files will never be violated. Great power 
to do harm is placed in the hands of 
the irresponsible, the malicious, and the 
stupid, who are given the protection of 
the cloak of secrecy. There are already 
unmistakable signs that the result of 
this fear is to stifle free discussion and 
to bring about “a morbid preoccupation 
with conformity and a widespread fear 
of rumor.” ® It is evident that freedom 
of speech can be stifled by indirection as 
well as by legislative or executive act. 


PROCEDURE Prior to LOYALTY ORDER 


For more than a decade, the Civil 
Service Commission and executive agen- 
cies have been engaged in making the 
judgments which must follow FBI and 
similar investigations. During the pe- 
riod prior to the President’s Loyalty 
Order, the Civil Service Commission 
made the existence of a reasonable 
doubt as to the employee’s loyalty a 
test of unsuitability for government em- 
ployment. There is little doubt that the 
agencies which based their decisions on 
the security issue followed an equally 
vagte standard. In the case of em- 
ployees whose work involved no security 

8 Letters of Robert Oppenkeimer (Hearings 


Before the Joint Committee on Atomic Energy, 
8ist Cong., ist sess., 1949), p. 102. 
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issue, agencies were limited by the test 
established by the Hatch Act—that of 
actual membership in the Communist 
party or of personal advocacy of the 
overthrow of government by. force and 
violence. l 

The procedures followed in making 
judgments in that period differed mark- 
edly-from agency to agency, but all were 
quite unknown to the public. Al- 
though more than 1,300 employees were 
dismissed by the Civil Service Com- 
mission alone because of a doubt as to 
their loyalty, little or no attention was 
paid to this form of government ac- 
tivity until the revelations made by 
Bert Andrews as to the methods used 
by the State Department in the sum- 
mary dismissal of ten of its employees 
in the fall of 1947.7 Executive Order 
9835 issued in March of that year 
established and made public the stand- 
ards to be adopted and the procequres 
to be followed by all agencies noť act- 
ing under special statutory authority. 

The standard adopted in the order is 
closely comparable to the earlier one 
followed by the Civil Service Com- 
mission. Reasonable ground for belief 
in disloyalty takes the place of a reason- 
able doubt as to loyalty. As in the 
previous Civil Service practice, member- 
ship in any organization listed by the 
Attorney General as “totalitarian, fas- 
cist, communist, or subversive” is made 
the test of disloyalty, and to these 
classes of proscribed organizations is 
added another, that of “having adopted 
a policy of advocating or approving the 
commission of acts of force or violence 
to deny other persons their rights under 
the Constitution of the United States.” 


IMPROVED PROCEDURES 


Procedurally, the Loyalty Order in- 
stitutes marked improvements over pre- ; 
vious practices. It requires that an 


T Bert Andrews, Washington Witch Hunt, 
New York: Random House, 1948. 
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employee shall be informed of the 
charges against him. Hearings are 
made mandatory, not discretionary with 
the agency as in the past. At the hear- 
ing, the employee is given the right to 
be accompanied by counsel or other rep- 
resentative, to bring in witnesses, and 
to present other evidence on-his own 
behalf. 

In earlier proceedings the rule of 
secrecy as to informants, confidential or 
otherwise, was rigidly observed, and 
concealment of the evidence and even of 
the nature of the charges was not un- 
usual. The order, although it respects 
the right of concealment in the interests 
of security, places its emphasis on the 
requirement that charges be specific. 
It permits concealment of sources of in- 
formation only upon condition that the 
investigative agency certify in writing 
as to its necessity and “furnish sufficient 
information about such informants on 
the basis of which the requesting depart- 
ment or agency can make an adequate 
evaluation of the information fur- 
nished.” The investigative agency is for- 
bidden to exercise its discretion as to 
secrecy unless it is essential. 

There can be little doubt that the 
imposition of these requirements on all 
agencies alike is a marked advance to- 
ward the goal of fair procedure in the 
screening of employees. Moreover, as 
the President hoped, his Loyalty Order 
has favorably affected the procedures of 
the agencies which operate under stat- 
utory authority and deal with the issue 
of security as well as loyalty both within 
and without the government. 


INHERENT DANGERS 


' Paying the tribute which is justly due 
to its favorable effects, we must still con- 
sider whether there are inherent dangers 
to our civil liberties in the Loyalty 
Order, which has become the prototype 
for all screening procedures carried on 
‘in the executive branch of the govern- 
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ment. The test cannot be only the 
number of persons unjustly dismissed 
or denied employment as a result of it, 
or even the number subjected to charges, 
but must include its over-all impact. 

Viewing the question this way, there 
is found on the face of the document, 
and also in the way it has been im- 
plemented a threat to the freedoms pro- 
tected by the First Amendment to the 
Constitution and also to the basic prin- 
ciple of due process of law viewed as 
the “large untechnical concept” which 
represents “the permanent and pervasive 
feeling of our society as to what is right 
and just.”* It is this principle that 
compels us at all times to adopt pro- 
cedures which are “fair in relation to 
the issue for determination.” 


LOYALTY AS CRITERION 


The concept of loyalty, or rather of 
disloyalty, since it is in terms of the 
latter that all judgments under the 
Loyalty Order are formulated, was de- 
liberately adopted because it .impinges 
upon the area of thought as well as of 
action. The Canadian Royal Commis- 
sion investigating Soviet espionage in 
the Canadian Government described the 
process of ideological corruption by 
which the agents of the Russian Govern- 
ment drew persons, selected as likely 
prospects, into their espionage net.? To 
the security agencies this gave new im- 
portance to thoughts as a factor of 
safety. Seeking, as they said, a more 
flexible standard of judgment than that 
of the Hatch Act, the drafters of the 
Loyalty Order adopted that of loyalty, 
by deainition a quality of heart, mind, 
and character. The tests of this ab- 
straction are not formulated in terms of 

8 Dissenting Opinion of Justice Frankfurter 
in Solessbee v. Balkcom, decided February 20, 
1950. 7 - 

9 Report of the Royal Commission, Ap- 
pointed under Order in Council, P.C. 411, of 
February 5, 1946: Section I, 5, Recruiting 
Meitkocs. 
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Communism alone, although that is the 
area of real danger to the national 
security, but are extended to include the 
infantile diseases of our society which 
are manifested by membership in such 
organizations as the Ku Klux Klan or 
the Knights of the White Camellia 
_ The dangers inherent in so broad a 
standard are obvious. Loyalty is a 
term which not only lends itself to an 
infinite variety of subjective definitions 
but which has a high emotional content. 
Since there is as yet no Geiger counter 
to detect hidden traces of subversion, 
loyalty boards have necessarily de- 
veloped their own rule-of-thumb tests to 
discover it. The probing of the em- 
ployee’s thinking is the kind of task 
which would normally be considered 
work for the trained expert; yet in the 
loyalty program it must be done by 
rank amateurs. As a result, both the 
employee and the members of the loy- 
alty boards are often fumbling in the 
dark. 


Fretps or INQUIRY 


In almost every case the employee’s 
position on particular questions of for- 
eign policy such as the Marshall plan, 
the lend-lease program, or the Truman 
Doctrine is inquired into, as often as 
not upon the initiative of the employee 
himself. Some boards place stress on 
attitudes toward questions of race rela- 
tions, especially the question of social 
equality for Negroes. Others inquire as 
to the employee’s view on marital rela- 
tions; still others question his religious 
views, and the employee himself may 
offer evidence of his religious affiliations 
as proof of his freedom from Commu- 
nism. Orthodoxy in one’s opinion con- 
cerning the nature of the Communist 
party appears to be stressed, the correct 
answer being that it is an international 
conspiracy to overthrow the government 
of the United States. Employees are 
questioned as to their reading, and even 
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their musical interests, and are charged 
with possessing books on Russia or 
on Communism, including Das Kapital, 
even when those books admittedly are 
mere items in a large library relating 
to social and economic matters. 

Such questions are, of course, a fum- 
bling effort to discover whether or not 
the employee is a likely candidate for 
use in Soviet espionage or sabotage. 
Their consequences are not limited by 
the intent, and are beyond the control of 
the executive agencies. Inevitably they 
implant a belief in the dangers of heresy 
and the value of conformity, unrelated 
to any question of Communist sym- 
pathy. More serious still, they place a 
premium on abstinence from thought, 
opinion, and discussion. Whether the 
pressure be toward conformity or toward 
vacuity, the result is a gnawing away at 
freedom of speech and conscience, not 
only for the person directly atfected, but 
for all who become aware of the sanc- 
tions apparently invoked against non- 
conformity. 


FREEDOM OF ASSOCIATION ENDANGERED 


Freedom of association, which de 
Tocqueville, over a hundred years ago, 
found to be an inherent necessity of a 
living democracy, is similarly threatened 
by the provisions of the Loyalty Order, 
which make “membership in, affiliation 
with, or sympathetic association with” 
any organization listed by the Attorney 
General a test of loyalty. The danger 
is no whit mitigated by the Presidential 
gloss which provides that such member- 
ship shall not be conclusive but shall be 
regarded only as one piece of evidence 
bearing on the issue. That danger has 
been enhanced by the accepted practice 
of interpreting “sympathetic association” 
to mean association with individuals 
who in turn have been or are connected 
with the listed organizations. It does 
not flow from any actual abuse of his 
power by the Attorney General. The 
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list he has issued is far more conserva- 
tive than those of other groups, govern- 
mental or private, which have engaged 
in the same practice. Careful study of 
it leads one to the conclusion that the 
proscription of each organization could 
be justified if the criteria used and the 
evidence considered were made known. 

One inherent flaw is that the Attorney 
General’s judgment is a fiat. The cri- 
teria used are unknown. No facts con- 
cerning the organization are made pub- 
lic. No hearings are held. No notice 
of contemplated listing is given to any 
interested person. With the exception 
of one organization, The Friends of Na- 
ture, the proscription is retroactive and 
applies from the inception of the or- 
ganization to the present, regardless of 
any earlier internal struggle which .may 
have been carried on to prevent ultimate 
Communist control of the organization. 

The practice of government by fiat is 
in and of itself dangerous. As a mem- 
ber of the English Parliament said in 
connection with the debate on the so- 
called purge in that country, “Democ- 
racy is government by explaining and 
debating.” 1° Moreover, there seems to 
be little doubt that one factor which 
makes for insulation against Commu- 
nism in the United States has been 
the general refusal to accept authority 
blindly. However this may be, the re- 
sult of the Attorney General’s list is that 
thousands of innocent persons in private 
life as well as in government employ- 
ment find themselves hurt even though 
they may have remained in an organiza- 
tion only to fight what proved to be a 
losing battle against the Communist 
group which ultimately gained control. 
No one can say with certainty that any 
group to which he belongs, especially 
if it be newly organized, may not even- 
tually fall prey to the Communists. If 
a man lends his name to an organization, 
no matter for what lawful purpose, he 


10 Harold Davies, 448 Hansard 3394, March 
25, 1948. i i 
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may later find his loyalty questioned 
because persons of whose political views 
he knew nothing may have supported 
the same organization. 

The story goes that President Roose- 
velt once said that in a democracy one 
need not worry about whom one is seen 
walking down the street with. For gov- _ 
ernment employees, at least, this is no 
longer true. If the casual companion 
contributed to the cause of the Spanish 
Loyalists or, for reasons of foreign pol- 
icy, favored the admission to this coun- 
try of some foreign Communist as a 
delegate to an international convention, 
the employee may later find himself 
charged with sympathetic association 
with a subversive person. The deterrent 
effect of all this upon freedom of as- 
sociation is obvious and ineluctable. 


Dor Process or Law VIOLATED 


In connection with the barring of 
Communists from employment in sensi- 
tive positions in the English civil service, 
it was wisely urged by Conservative 
members of Parliament that the meas- 
ures used to effect the policy “not only 
must be just but must appear to be 
just,’ ™ and that “it’s immensely im- 
portant not only to act with moderation 
and good sense but so that every one 
will know that we have so acted.” 1? In 
other words, the British recognized the 
compelling force of the principle of due 
process of law. The approach of the 
American Government to the procedural 
problems of the Executive Order has, on 
the other hand, been that of the legalist 
rather than the statesman. Attention 
has been focused on the reaction of the 
courts rather than that of the public. 
The public response of the Loyalty Re- 
view Board to criticisms of the operation 
of the program has been to utter the 
cliché, “Government employment is a 
privilege and not a right.” 

12 Tufton Beamish, 448 Hansard 2307. 

12 Nigel Birch, 448 Hansard 3390. 
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To be sure, in its actual administra- 
tion of the program, the Review Board 
has taken many steps to correct unfair 
procedures. It is quite possible that its 
judgments have been just, even when 
they have not seemed just. Neverthe- 
less, it is a dangerous thing to predicate 
any program affecting more than two 
million persons on the theory that as 
a class such persons have no rights. 
Especially in critical times, when basic 
individual freedoms are being threatened 
from all quarters, we cannot afford to 
desensitize ourselves to their invasion 
by the unprotesting acceptance of any 
theory so contrary to our basic prin- 
ciples. 

Whatever the justification, it is plain 
that the loyalty program inevitably in- 
volves violation of accepted principles 
„of due process of law. It permits the 
refusal to reveal the identity of in- 
formants, the failure to require them 
to submit themselves to cross-examina- 
tion by either the Loyalty Board or the 
employee, and even permits judgment to 
be based on information never revealed 
to the employee. 

These defects are patent. In one of 
the first cases in which there was an 
appeal from the Loyalty Board to the 
courts, the Court of Appeals, after scru- 
tinizing the record, admitted that the 
employee “was not given a trial in any 
sense of the word and she does not 
know who informed upon her. Thus 
viewed her situation appeals powerfully 
to our sense of the fair and the just.” 
It said further that the loyalty pro- 
cedures embodied “harsh rules which run 
counter to our sense of the fair and the 
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just.” 18 Nevertheless, the court sus- 
tained the Loyalty Review Board on 
the ground that in the present world 
situation the interest of the government 
in protecting secret informants out- 
weighs the claims of fairness and justice 
to the individual. 


IMPORTANCE OF TRADITIONAL LIBERTIES 


Even if this be good law, it is danger- 
ous doctrine. It forgets the importance 
of respect for the general sense of fair- 
ness, and ignores the fact that the rules 
of due process of law which have been 
developed through the centuries are just 
largely because they are directed to the 
discovery of the truth. Furthermore, it 
fails to recognize that the protection of 
our traditional liberties is itself a factor 
in the national security. 

Again we must emphasize that the 
dangers of the program are not limited 
to the possibility of injury to particular 
individuals. The threat lies also in the 
probable detrition of the right of due 
process of law and of the freedoms pro- 
tected by the First Amendment. ' We 
must not forget that it is from these 
rights and freedoms that the citizen 
derives the power, fundamental in a 
democracy, to meet his responsibility for 
the effective functioning of his govern- 
ment. If the tensions of the time de- . 
mand some temporary sacrifice of our 
basic rights and freedoms, it is all the 
more necessary to be vigilant to keep 
that sacrifice to the minimum. Other- 
wise the outcome may prove to be a 
Pyrrhic victory. 


13 Bailey v. Richardson, U. S. Court of Ap- 
peals for the District of Columbia, #10382, 
decided March 22, 1950. 
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Do State Antisubversive Efforts Threaten Civil Rights? 


By Wrtram B. PRENDERGAST 


VER three hundred separate stat- 
utes aimed specifically against 
subversive acts and utterances are to 
be found today among the laws of our 
states.1 Although some of these stat- 
utes date back to colonial times, the 
bulk of state antisubversive legislation 
is of recent origin, spawned between the 
period of the First World War and the 
present. For the most part, such laws 
have been enacted in time of social un- 
rest—in 1919, year of industrial strife, 
and the depression years of the 1930’s— 
or in time of international conflicts, both 
hot and cold. 

In all instances, laws of this type 
seem to have been directed chiefly, if not 
exclusively, against groups classifiable 
as left-wing organizations. ‘The concern 
manifested by state legislators about the 
activities of Nazi or Fascist groups has 
never matched their apprehension about 
the deeds of the Communists. 

Laws against treason, insurrection, 
and sabotage are forms of antisubversive 
_ legislation which can be disposed of with 
- no more than an acknowledgment of 
their existence. In general, these laws 
prohibit activities which the most ardent 


1 The writer is indebted to Professor Walter 
Gellhorn of the School of Law, Columbia 
University for a complete and current com- 
pilation of state antisubversive laws. This 
compilation has been prepared for inclusion 
in The States and Subversion, a volume edited 
by Professor Gellhorn for publication by the 
Cornell University Press. An earlier list of 
such laws is found in Zechariah Chafee, Jr., 
Free Speech in the United States, New York, 
1941, Recent laws are summarized by W. B. 
Prendergast, “State Legislatures and Commu- 
nism: The Current Scene,” American Political 


Science Review, Vol. XLIV, No. 3 (Sept. 


1950), pp. 556-74. 


civil libertarian is unlikely to defend as 
an exercise of a right. 

Red-flag laws, which today clutter up 
the statute books of thirty-four states, 
do pose a problem for the civil libertar- 
jan. A ban on the display of an em- 
blem, innocuous in itself, is hardly con- 
sonant with the right of free speech. 
Yet to discuss such statutes as a gen- 
uine threat to civil liberty in 1951 would 
be whipping a horse that has been dead 
for twenty years ever since the United 
States Supreme Court pronounced the 
California Red Flag Law unconstitu- 
tional in part in Stromberg v. Cali- ` 
fornia. No sign of resurrection is dis- 
cernible. 

The other common types of antisub- 
versive legislation, however, confront us 
with issues too basic and too urgent to 
be ignored. Do these Jaws threaten 
civil liberties? If so, to what extent and 
how? Is actual or potential impairment 
of civil liberties justified in order to 
avert a greater evil which these laws 
combat? These are the weighty and 
disturbing questions to which some frag- 
ments of an answer are offered in the 
pages that follow. 


SEDITION, CRIMINAL ANARCHY, AND 
CRIMINAL SYNDICALISM Laws 


Criminal statutes designed to suppress 
subversive groups usually prohibit the 
use of violences a means of altering 
existing political or economic arrange- 
ments. Such a prohibition is unobjec- 
tionable, though probably unnecessary 
since acts of violence are everywhere 
punishable under other laws. What is 

3 283 U. S. 359 (1931). 
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distinctive about the laws under discus- 
sion is that they reach beyond acts and 
make criminal the utterance of words 
and frequently the publication, display, 
or distribution of literature as well. 
The forbidden words are generally desig- 
nated by provisions declaring it to be a 
crime to advocate the overthrow of gov- 
ernment by force, violence, or other 
illegal means, or to advocate a change 
` in industrial ownership or control by 
such means, or to teach doctrine justify- 
ing the use of such means for effecting 
political or economic change. Gener- 
ally, this sort of antisubversive law im- 
poses criminal penalties on the organ- 
izers and members of groups which ad- 
vocate the use of violence for the attain- 
ment of political or economic change. 

The distinctive note of the sedition 
law is prohibition of the forcible over- 
throw of government; that of the crimi- 
nal anarchy law is prohibition of the 
advocacy of the assassination of govern- 
ment officers; criminal syndicalism laws 
punish exhortations to violence as a 
means of effecting economic change. At 
present thirty-nine states have statutes 
that fall in one or more of these three 
categories. 


Advocacy of violence 


The terms of such laws are sweeping 
indeed. They appear to make punish- 
able advocacy of violence under any cir- 
cumstances, no matter how unlikely it 
may be that violent words will be trans- 
lated into deeds of any sort. The curb 
thus imposed on speech is at best a 
needless one. Of greater moment is the 
prohibition against teaching the doctrine 
of violent revolution. A literal applica- 
tion of such a provisien might send to 
the penitentiary any professor of phi- 
losophy, history, sociology, or political 
science in the country. No such strict 
construction of the law has ever been 
adopted by any responsible authority, 
although an undiscriminating critic of 
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the University of Chicago in the mid- 
1930’s did call for prosecution of the 
“Reds” on the faculty under the Ilinois 
Sedition Act; among the “Reds” he in- 
cluded such doughty anti-Communists 
as Paul Douglas (now United States 
Senator), T. V. Smith, and Harry 
Gideonse.’ 

As the law stands today, advocacy of 
violent revolution under any circum- 
stances is punishable under most of 
these laws. The highest courts of Cali- 
fornia and Oklahoma have made it clear 
that convictions will not be sustained in 
those states without a showing of clear 
and present danger that the words will 
cause violent acts.* Elsewhere, the mat- 
ter is in doubt. 


Guilt by association 


Finally, the most serious general criti- 
cism of the sort of law under discussion 
is that it invites prosecutors to seek to 
establish guilt by association. Gener- 
ally these laws make criminal member- 
ship in groups that advocate the sort of 
violence against which the statutes are 
directed. ‘The membership clause can 
be all too readily used against those who 
lack any mens rea, against the harmless 
individual who has done nothing to fur- 
ther the illegal purpose of the organi- 


8 Nelson E Hewitt, How Red Is the Uni- 
versity of Chicago? (Chicago, 1935), p. 93. 

Wood v. State, 141 P. 2d 309 (1943); 
Danskin v. San Diego Unified Schcol District, 
171 P. 2d 885 (1946). Though the California 
case did not involve the state criminal syndical- 
ism law, the state’s highest court endorsed the 
clear and present danger doctrine in terms 
that leave no doubt as to its applicability to 
cases arising under that law. Clarification of 
the question of the applicability of the clear 
and present danger rule to seditious utterance 
should be provided when the United States 
Supreme Court renders its decision on the 
appeal of the eleven Communist leaders con- 
victed under the Smith Act. The last word 
from this tribunal directly in point was that 
clear and present danger need not be shown. 
Gitlow v. People of New York, 268 U. S. 
652 (1925). 
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zation and who may not even be aware 
of that purpose. 

Those who regard fear of such danger 
as fanciful are referred to the case of 
State v. Bolof.* Ben Boloff, illiterate 
- sewer digger, unable to find an opening 
for his talents in Portland in 1930, was 
arrested for vagrancy. When the police 
found a Communist party membership 
card in his pocket, he was charged with 
a violation of the Oregon criminal syn- 
dicalism law. The evidence against him 
indicated that he had attended some 
party meetings and had paid dues 
amounting at most to fifty cents a 
month over a period of four years. For 
this modest role in a conspiracy to over- 
turn the government, Boloff was sen- 
tenced to ten years’ imprisonment. 

The conviction was upheld by the Su- 
preme Court of Oregon in a decision 
that drew from a dissenting judge this 
sharp condemnation: 


. . . the charge in the indictment is predi- 
cated solely upon the mere act of the de- 
fendant in- joining the Communist Party. 
Aside from his membership in this organi- 
zation, there is not a scintilla of evidence 
that he ever said or did anything to teach 
or advocate crime or physical violence. . . . 
Indeed, the evidence well warrants the in- 
ference that Boloff did not know that he 
was joining an organization having an un- 
lawful purpose ...it is utterly absurd 
that this ignorant defendant, who does not 
know what it is all about, will, by reason of 
his ideas, constitute an imminent danger to 
the welfare of our government... . 

The State ... under the theory of a 
conspiracy, sought to hold him responsible 
for all of the strange doctrines and teach- 
ings that any member of such organization 
ever advocated—whether the defendant be- 
lieves in or even knows of the same. 


Most state laws, it is true, require 
proof that an accused had knowledge of 
the illegal purpose of the organization to 
which he belonged, in addition to proof 


54 P 2d 326: (1931). 
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of his membership, for conviction. In 
this way personal guilt is established in 
the eyes of the law, and the statute is 
made safe from attack on the ground 
that it permits the imputation of guilt 
by association.® 

Yet danger of injustice remains. Cer- 
tainly many members of organizations 
do not accept the group principles in 
toto, though they may have knowledge 
of the principles. Many Democratic — 
candidates for Congress in 1948 re- 
jected the sections of the party platform 
dealing with civil rights and the Taft- 
Hartley Act. And, finally, precedent in 
California demonstrates that the re- 
quirement that scienter be established 
may be interpreted away. The Supreme 
Court of that state solemnly uttered this 
nonsense -in upholding a conviction un- 
der the criminal syndicalism law, “. . . 
proof of the act of joining an organiza- 
tion shown to be such as the statute de- 
nounces is a sufficient showing of the 
knowledge of the purposes of the or- 
ganization.” 7 


Unsound enforcement 


Only a few states have ever enforced 
sedition, criminal anarchy, or criminal 
syndicalism laws with vigor. And even 
in those few—principally California, 
Washington, and Idaho—the period of 
brisk enforcement was limited to the 
era of economic disturbance that fol- 
lowed World War I. In California, for 
example, 504 arrests and 264 prosecu- 
tions occurred under the state criminal 
syndicalism law between 1919 and 1924. 
But after 1924 the law fell into disuse. 

When enforced, however, laws of this 
sort have collided with constitutional 
guarantees of civil liberties with alarm- 


6“Guilt by Association—Three Wotds in 
Search of a Meaning,” 17 University of Chi- 
cago Law Review, 148-162. 

TPeople v. McClennegan, 234 Pac. 91 
(1925). 
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ing frequency. In California, appeals 
were taken from convictions by lower 
courts in 114 cases; in 55 cases the de- 
cisions of the lower courts were reversed. 
A distinguished legal scholar, comment- 
ing on these figures, observed, “... 
this large percentage of reversals con- 
stitutes a serious indictment of the 
methods employed by many of the trial 
courts to secure convictions.” ‘The ob- 
jectionable methods most commonly en- 
countered were the admission of hearsay 
and opinion evidence and of clearly ir- 
relevant testimony. Thus was the “law 
converted, in many instances, by mal- 
administration into an instrument of in- 
justice and oppression.” ° 

Since 1936 convictions by state courts 
~ based on laws of this type have in al- 
most all cases been overturned by higher 
tribunals. The United States Supreme 
Court has found in three instances that 
the laws as applied violated the consti- 
tutional rights of free speech or assem- 
bly.° The highest courts of Indiana, 
Iowa, Mississippi, Oklahoma, and Ore- 
gon have likewise reversed convictions 
secured under statutes punishing sub- 
versive utterance. The grounds for re- 
versal in these cases were insufficiency 
of evidence, denial of certain procedural 
rights to the accused, retroactive appli- 
cation of the law, and abridgment of the 
right of free speech.’® 

Of fourteen instances in which this 
type of legislation was enforced by state 


8 George W. Kirchwey, A Survey of the ~ 


Workings of the California Criminal Syndical- 
ism Law (New York, 1926), pp. 10, 37. 

§ DeJonge v. Oregon, 299 U. S. 353 (1937); 
Herndon v. Lowry, 301 U. S. 242 (1937); 
Taylor v. Mississippi, 319 U. S. 583 (1943) 

- 10 Butash v. State, 9 N.E. 2d 88, 212 Ind. 
492 (1937); McKee v. State, 37 N.E. 2d 940, 
219 Ind. 247 (1941); State v. Sentner, 298 
N.W. 813, 230 Iowa 590 (1941); Mills v. State, 
11 So. 2d 439, 194 Miss 82 (1943); Shaw v. 
State, 134 P. 2d 999, 76 Okla. Cr. Rep. 271 
(1943); Wood v. State, 141 P. 2d 309, 77 
Okla. Cr. Rep. 305 (1943); State v. Pugh, 51 
P. 2d 827, 151 Ore. 561 (1936). 
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authorities between 1936 and 1943, the 
record reveals only two in which convic- 
tions by lower courts were not reversed, 
and in one of the two, appeal to the Su- 
preme Court of the United States would 
certainly have resulted in reversal." In 
four of these instances, members of 
Jehovah’s Witnesses were the victims of 
zealous prosecutors who apparently an- 
ticipated that their pamphlet God and 
the State would kindle the spark of 
revolution. Judges proved less fearful 
of a violent uprising for the purpose of 
establishing the theocratic system of 
government advocated by this strange 
sect. 

The success of the national govern- 
ment in its prosecution of eleven officers 
of the Communist party under the Smith 
Act may result in renewed application 
of state sedition laws now generally 
rusty from disuse. It is worthy of note 
that indictments were returned under 
such laws in Pennsylvania and New Jer- 
sey as 1950 neared its end. 


LOYALTY Laws 


In recent years state legislatures in 
quest of an antidote for subversive ac- 
tivity have shown preference for the so- 
called loyalty law. Such a statute aims 
at the exclusion of subversives from pub- 
lic employment and often from elective 
office as well; some laws of this type 
go further by denying subversives such 
benefits granted by government as un- 
employment compensation, or by ex- 
cluding them from practicing such pro- 
fessions as law or teaching in private 
schools. Statutory prohibitions of this 
nature are often reinforced by the re- 


11 We arrive at this count by considering 
as a single instance all companion cases, cases 
in which the same charge arising out of the 
same set of facts was made against defendants 
who were tried in separate proceedings. The 
case referred to at the end of this sentence 
was State v. Denny, 53 P. 2d 713, 152 Ore. 
541 (1936), companion to the DeJonge case. 
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quirement that loyalty declarations be 
signed by those to whom the laws ap- 
ply. 

In only a few of thẹ thirty-three 
states that have some law of this type 
is a more elaborate loyalty program 
established by statute. Maryland and 
Mississippi have laws that prescribe in- 
vestigations for the determination of 
the loyalty of public employees. New 
York’s Feinberg law empowers the state 
Board of Regents to draw up a list of 
subversive organizations and provides 
that a public school teacher who be- 
longs to a listed organization will be 
presumed prima facie to be unfit to hold 
his position.*? Elsewhere, statutes fail 
to prescribe any means of ascertaining 
whether the signer of a loyalty oath has 
perjured himself. 


Question of fitness for position 


The basic question posed by such 
laws is the justice of the policy of ex- 
cluding the groups affected from the po- 
sitions covered by the laws—a question 
that is often obscured by fruitless squab- 
bles over the device employed—the oath. 
An assertion that a man has no right to 
a position on the public pay roll does 
not settle the question, even when but- 
tressed with a quotation from Justice 
Holmes. Exclusion from public em- 
ployment is punishment, as the Supreme 
Court observed not many years ago.!? 
An individual may have no right to a 
specific position; nevertheless, he is de- 
nied a valuable liberty when the right 
of competing for a career in government 
service is withheld from him. 7 

Against the danger of injustice to an 
excluded individual must be weighed the 
danger that that individual will abuse 
the power of his office or will fail to 
render efficient and impartial service. 


12 Local loyalty programs have been in- 
stituted in Los Angeles County and in Detroit. 

18 United States v. Lovett, 328 U, S. 303 
(1946). 
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Such a calculation can be made only in 
terms of specific types of employment. 
The dangers involved in placing a Com- 
munist in a civil defense agency would 
be great enough to outweigh any in- 
justice done as a result of excluding 
Communists from posts of this sort; the 
danger of employing a Communist street 
sweeper would be negligible. | 

In determining the fitness of an indi- 
vidual for a government position, it is 
not improper to take into consideration 
his beliefs and his associations. None 
of us would employ as a nursemaid one 
who believed that small-boys should be 
lashed. None would.urge the appoint- 
ment of a Quaker as Chief of Staff of 
the United States Army. No one is 
heard to complain that the National Se- 
curity Act establishes guilt by associa- 
tion when it bars military men from 
serving as Secretary of Defense. Few 
would advocate the appointment of the 
president of the National Association of 
Manufacturers to the position of Secre- 
tary of Labor. One’s beliefs and asso- 
ciations are admissible evidence for the 
determination of his fitness for a given 
position, 


Effects of loyalty laws 


Loyalty laws, of course, involve haz- 
ards for civil liberty. The chief danger 
is that malicious or undiscerning men, 
armed with such a statute, will drive in- 
nocent nonconformists from public po- 
sitions, expose them to ignominy and 
contempt, or harass them until they 
learn to keep their mouths and minds 
shut. Needless to say, these things can 
be accomplished without a loyalty law. 

In practice in most states, loyalty 
laws have resulted only in a mammoth 
collection of loyalty affidavits. A sub- 
versive garbage collector has been ex- 
posed in Detroit through the operation 
of the loyalty program. Three Quakers 
resigned their government positions in 
Maryland rather than sign the required 
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loyalty declaration. Such is the general 
pattern. 

In California, however, the state uni- 
versity suffered incalculable damage in 
the running battle during 1949 and 1950 
between the Regents and those members 
of the faculty who refused to make a 
declaration of loyalty. Respected schol- 
ars resigned or were dismissed, necessi- 
tating the cancellation of forty courses 
for the academic year 1950-51. The 
oath about which the conflict centered 
was not prescribed by statute, but by 
fiat of the Board of Regents.** 

Here and there a few state employees, 
invariably teachers, have been dismissed 
from their positions for being Commu- 
nists or for having ambiguous relations 
with the Communist party. A professor 
at Oregon State University, three faculty 
members at the University of Washing- 
ton, and eight public school teachers in 
New York City have been the principal 
recent victims. In no case; however, 
has dismissal been made under the pro- 
visions of loyalty laws. 

Seventeen states have laws which bar 
subversives from the ballot either by 
denying to groups espousing certain 
principles the right to function as a 
political party or by requiring loyalty 
declarations of candidates for office. 
Laws of this type constitute a graver 
threat to civil liberty than the usual 
loyalty law which excludes from ap- 
pointive positions only. 

The wisdom of closing the avenues by 
which political or economic change can 
be peacefully effected as a means of 
curbing resort to violence is open to 
question. The rights of those who are 
barred from offering themselves and 
their programs to the electorate are vio- 
lated by this sort of statute. But of 
more consequence than abridgment of 


14Qne result of this struggle was the en- 
actment by the California legislature of a law 
prescribing a loyalty oath for all state em- 
ployees, in September 1950. 


129 


the rights of the few who aspire to pub- 
lic office is the denial of the right of the 
governed to make their wishes known at 
the polls. To prohibit the group from 
appearing on the ballot partakes of the 
nature of disfranchising all who would 
vote for the candidates offered by that 
group. The right that is thus affected 
is the basic right of a democratic politi- 
cal system. 


LEGISLATIVE INVESTIGATIONS OF 
SUBVERSIVE ACTIVITIES 


At least six states have sought to 
ferret out subversive activities by means 
of investigating committees modeled 
after the Committee on Un-American 
Activities of the national House of Rep- 
resentatives. There can be little doubt 
about the propriety ‘of scrutinizing 
closely the activities of those who serve 
the cause of the Communist movement, 
a function that can be performed effec- 
tively, within limits, by legislative 
investigating committees." Unfortu- 
nately, the efforts of state bodies to 
maintain such scrutiny have often been 
characterized by utter disregard for the 
rights of those against whom accusa- 
tions have been made. In their wake 
they have left the mangled remnants of 
what were once good reputations. 

The victim of derogatory testimony 
before such an investigative body may 
be defamed in a way that is particularly 
hard to combat. Wide publicity may 
be given to slander, gossip, and unsub- 
stantiated rumor, whereas the flat de- 
nial of the charges, less spectacular by 
nature than the charges themselves, 
may be reported less sensationally and 
read less avidly. The victim can fight 
back only by hiring lawyers, collecting 
evidence, and gathering witnesses, at 
considerable expense in time and money. 
The witness who damages reputations 

15 As was demonstrated by the House Un- 


American Activities Committee in its exposure 
of espionage rings in the national government. 
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before legislative committees is invul- 
` nerable to suit for slander or libel. In- 
vestigating committees generally refuse 


to permit an accused man to cross-ex- ‘ 


amine his accuser, thereby erecting an- 
other obstacle for the victim who de- 
sires to protect his good name. 


An extreme example of the handicaps- 


which the victim of an accusation may 
encounter in refuting it is worth re- 
counting in some detail. Professor 
Melvin Rader was identified by a wit- 
ness before the Canwell Committee in 
the state of Washington as a student at 
a Communist school in New York dur- 
ing the summer of 1938. Rader as- 
serted that he vacationed at a summer 
lodge in his home state during that pe- 
riod. The guest register of the summer 
lodge was a highly relevant bit of evi- 
dence for the determination of the truth 
of this story, but it could not be located. 
Eventually, however, it was found, bear- 
ing Rader’s name and substantiating his 
story, through the pertinacious efforts 
of a newspaper reporter. All the while 
that it was being sought. it was in the 
possession of an agent of the Canwell 
Committee, who, Representative Can- 
well explained, had forgotten that he 
had it. Critics of the Canwell Commit- 
l tee suspected that the forgetful agent 
had deliberately suppressed evidence 
that conflicted with the conclusion the 
committee wanted to establish.?® 


Biased conduct 


A common failing of state un-Ameri- 
can activities committees is that they 
enter upon investigations with conclu- 
sions predetermined. Their function 
consequently is restricted to a search 
for evidence which can be used to bol- 


16 The writer has had the privilege of read- 
ing the manuscript of a study of the work of 
the Canwell Committee written by Professor 
Vern Countryman of the Yale Law School, 
to be published by the Cornell University 
Press in the near future, 
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ster those conclusions. Such an atti- 
tude manifests itself in many phases of 
the committees’ proceedings—in uncriti- 
cal acceptance of testimony that fits in 
with their preconceptions, in denying 
the right of cross-examination to those 
against whom charges have been made, 
in unwillingness to search for all rele- 
vant facts surrounding an activity or an 
association of an accused person, in the 
hearing of evidence on matters com- 
pletely unrelated to the committee’s 
field of inquiry. . 

As an illustration of this last tend- © 
ency, the concern of both the Tenney 
Committee and the Broyles Committee 
with the subject of sex morality might 
be cited. The former body professed to 
fnd alarming evidence of subversion in 
the introduction of courses in sex edu- 
cation in California schools. The latter 
in Ilinois, after making little headway 
with allegations that the University of 
Chicago was infested with Communists, 
began to talk of the laxity of moral 
standards at the University. 

Political motivation can, on occasion, 
be discerned in the conduct of these 
committees. As the election of 1950 
demonstrated, fierce, unrelenting, and 
undiscriminating opposition to Com- 
munism pays political dividends. The 
temptation to stage a “successful” in- 


vestigation of Communists and crypto- 


Communists will be strong—stronger, 
perhaps, than zeal for shielding inno- 
cent people from injustice. 


DANGERS AND REMEDIES 


There are threats to civil liberty in 
the efforts made by the states to com- 
bat subversion. The ambiguity of some 
laws permits stringent restriction of ` 
speech. The power to exclude from pub- 
lic employment may be abused. Grow- 
ing antipathy -toward anything sugges- 
tive of Communism, fed by reports of 
disaster from Korean battlefields, pro- 
vides an incentive for reckless use of 
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power against those within our reach on 
whom vengeance can be wreaked. 

However, a survey of past results of 
antisubversive legislation: does not sup- 
port the conclusion that civil liberty has 
been damaged in any serious degree by 
such laws, except for the orgy of en- 
forcement in a few western states after 
World War I. In recent years the un- 
American activities committees of a few 
states have been the most persistent 
offenders. Our experience with such 
bodies argues that investigations of sub- 
version ought to be entrusted to non- 
political commissions composed of men 
of judicial temperament. 

Improved procedures for the protec- 
tion of individuals from the injury re- 
sulting from the untruths and half- 
truths of irresponsible witnesses are 
badly needed. In general, hearings 
should be private; the rights of cross- 
examination and of representation by 
counsel should be granted to an ac- 
cused, as well as the right to ‘present 
fully evidence in rebuttal of any charges 
‘made against him; public reports of 
such investigations should disclose only 
facts and conclusions that are well sub- 
stantiated, relevant to the commission’s 
field of inquiry, and important enough 
to the public interest to justify making 
them matters of general knowledge. 

There is abroad in the land a loose 
and expansible concept of subversion 
which is a threat to the rights of many 
innocent people. It is significant and 
disturbing that teachers seem to be the 
favorite whipping boy of many profes- 
sional antisubversives. Where state au- 
thorities have moved to crush subver- 
sion in recent years, they have moved 
toward the schoolhouse and the college 
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campus. It is discouraging,- too, to 
note how often the professional anti- 
subversive uses the words “Communist,” 
“Socialist,” and “Liberal” as synonyms. 
The danger that innocents will be pun- 
ished or subjected to discriminatory 
treatment is not the only threat. Brack- 
eting liberals and Communists together 
increases the prestige of the Commu- 
nists. When Philip Jessup is called a 
Communist, Eugene Dennis grows in 
Stature. 


ÅRE EXTREME MEASURES JUSTIFIABLE? 


What of the threat of antisubversive 
laws to the civil liberty of Communists? 
We take the stand, currently somewhat 
unorthodox in many. quarters, that the 
individual Communist has rights which 
must be accorded him in full measure. 
Attempts to trap him for behavior that 
is inoffensive on, the plea that he is too 
clever to be caught in dangerous acts 
are perversions of our legal processes. 

The justification offered in defense of 
extreme measures -against subversion is 
that they are necessary for our survival 
as a free nation. Our situation is ad- 
mittedly perilous. Men in Korea well 
know it calls for the sacrifice of some 


liberties enjoyed in happier times. But ` 


before sacrificing any liberty, let us 
weigh what we are likely to lose by 
sacrificing it against what we are likely 
to lose if we retain it. 

Such threats to civil liberty as are 
implicit in some state activities against 
subversion ought not to lead us to ex- 
aggerate the peril. There is reason for 
believing that the sanity that has seen 
us through earlier crises will not desert 
us now. 


Wiham B. Prendergast, Ph.D., Annapohs, Maryland, is assistant professor of govern- 
ment at the United States Naval Academy, and has served on the faculty of Johns 
Hopkins University and of the Catholic University of America, He ts co-author of The 
States and Subversion, a forthcoming publication sponsored by the Cornell Research in 
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Do. Antisubversive Efforts Threaten 
Academic Freedom? 


By Epwarp C. KIRKLAND 


HOUGH the United States is a 

democracy and its government is 
committed to the protection of civil lib- 
erties and freedoms by a constitutional 
Bill of Rights and by the statements of 
judges, presidents, and other policy 
makers over an extended period, aca- 
demic freedom is here a tender growth. 
To be sure, the phrase and the idea 
have been used for decades; but only 
within the last thirty-five years have 
systematic efforts been made to define 
the concept and to secure its observ- 
ance. In 1915, in the midst of a world 
harried by war, the infant American 
Association of University Professors 
drew up a Declaration of Principles. 
In the course of its analysis and recom- 
mendations, the committee entrusted 
with this task observed: 


The proper fulfillment of the work of the 
professorate requires that our universities 
shall be so free that no fair-minded person 
shall find any excuse for even a suspicion 
that the uttetances of university teachers 
are shaped or restricted by the judgment, 
not of professional scholars, but of inex- 
pert and possibly not wholly disinterested 
persons outside of their ranks... it is 
highly needful, in the interests of society 
at large, that what purport to be the con- 
clusions of men trained for, and dedicated 
to, the quest for truth, shall in fact be the 
conclusions of such men, and not echoes of 
opinions of the lay public, or of the indi- 
viduals who endow or manage universities,+ 


At intervals since that date, the Asso- 
ciation, in company with other organi- 
zations concerned with teaching and 

1 American Association of University Pro- 


fessors Bulletin, Vol. XXXIV, No. 1 (Spring, 
1948), p. 149. _ 


scholarship, has sought to give greater 
clarity to this objective of academic 
freedom. Thus, various codes and 
statements have carefully defined the 
concept of academic tenure. Unless 
they have economic security after a 
probationary period, professors, like 
judges, cannot be genuinely independ- 
ent. The threatened dismissal is a most 
effective censor of opinions and a power- 
ful deterrent to the political activity in 
which professors, like other citizens, are 
entitled to join. 

Neither freedom nor tenure is de- 
signed as a cloak for incompetence, for 
moral turpitude, or for treason. In 
these matters, however, a mere indict- 
ment is not equivalent to demonstrated 
fact. Accused individuals, so the for- 
mula of principle and practice has run, 
are entitled to a hearing. The whole 
procedure must be informed by the 
fundamentals of Anglo-Saxon jurispru- 
dence. The prosecution must state the 
charges and produce evidence; the ac- 
cused must have the opportunity to face 
his accusers; guilt is personal, and a 
man is innocent until he is proved 


guilty. 
CLASH WITH OTHER VALUES 


Though these conceptions and pro- 
cedures have won a general endorsement 
from administrators and professors, and 
though they have been widely observed 
by most accredited institutions, their 
possible irreconcilability with other con- 
ceptions, often inherited from the Ameri- 
can past, has created friction. Histori- 
cally many colleges and universities 
have had denominational connections, 
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and, however liberal their charters and 
policies of admission, they were not es- 
tablished to teach heresy, even if the 
individual professor’s “quest for truth” 
led thither. 

Even before the denominational influ- 
ence atrophied or disappeared, the states 
were proceeding to establish a public 
educational system from the lower 
grades through the university. In 
many instances the motive was patri- 
otic or doctrinaire—the desire to in- 
culcate the principles of true republi- 
canism. The vigorous, self-conscious 
nationalism of the Union fused the pur- 
poses of education with those of govern- 
ment. They were not antagonistic, they 
were not separate, they were the same. 
In the public schools, as they are called, 
this identification was most obvious. If 
for no other reason, immigration and 
the presence of multiple racial strains in 
the population seemed to make it im- 
perative that the school system func- 
tion as a means of Americanization. 

In the echelons of higher education, 
identity of purpose was more subtle and 
perhaps unconscious. Nonetheless, it ex- 
isted. At a conference significantly en- 
titled “Higher Education in the Na- 
tional Service,” called by the American 
Council on Education in October 1950, 
the assembled multitude resolved among 
other things to “pledge the resources of 
higher education to define and promul- 
gate the principles of the American de- 
mocracy both among our own pedple 
and to the other peoples of the world,” 
and that a detailed survey should be 
undertaken “in order that all available 
facilities of institutions of higher educa- 
tion may be used to the maximum ex- 
tent in the service of the nation.” The 
conference reaffirmed its pledge of 1942: 
“We pledge to the President of the 
United States, Commander-in-Chief of 
our Nation, the total strength of our 
colleges and universities—our faculties, 
our students, our administrative organi- 
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zations, and our physical facilities.” ? 
The totality of this unqualified commit- 
ment is both impressive ard revealing. 


Tue ACADEMIC POSITION 


Thus, in the nature of the American 
case, it was highly doubtful if “the 
quest for truth” in the academic world 
would be completely unimpeded and 
free. The nature of the academic call- 
ing heightened the difñculty. The 
scholar and teacher is a disturbing per- 
son. To be sure, in the immense ma- 
jority of cases he usually arrives at con- 
servative Conclusions and supports tra- 
ditional values. He has a high stake in 
order, for the methods of scholarship 
are systematic. - He is as patriotic as 
the next man. But his processes are 
unusual. Instead of accepting without 
examination and thought, he questions. 
He would second the observation of 
Orville Wright, the co-inventor of the 
airplane: “If we all worked on the as- 


sumption that what is accepted as true | 


is really true, there would be little hope 
of advance.” °? 

Furthermore, the academician is an 
internationalist. He is inclined to sus- 
pect that in matters of learning, na- 
tional allegiances are irrelevant. A war 
with the Germans does not prevent him 
from playing and enjoying Bach and 
Beethoven. A cold war against the 
Russian Soviet does not prevent him 
from studying Communism, or convince 
him that this great body of thought and 
practice is all nonsense and evil. 

To those unacquainted with what col- 
leges and universities are about, or to 
those who, even if informed, are hostile 
to such purposes, all this seems very 
sinister. The cry goes up that.the insti- 


2 American Council on Education, “Higher 
Education and National Affairs,” Bulletin No. 
159 (Oct. 13, 1950), pp. 2-3. 

8 Fred C. Kelly (Ed.), “Miracle at Kitty 
Hawk,” Atlantic Monthly, Vol. CLXXXVI, 
No. 1 (July 1950), p. 69. 
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tutions of higher learning are filled with 
radicals, reds, and guileful, intellectual 
saboteurs misleading our boys and girls. 
At present, those who fit this pattern 
are the Communists, the fellow travel- 
ers, and the “dupes,” more particularly 
the first. As a group, these are alleged 
to be subversives, and their employment 
in undetermined numbers in colleges and 
- universities is the cause of contempo- 
rary academic turmoil. 


COMMUNISM: A DIVIDED ACADEMIC 
RESPONSE 


Administrators, professors, and schol- 
ars, members of a profession with a 
long tradition of the worth of indi- 
vidual judgment, did not respond to this 
situation in any harmonious, regimented 
fashion. On the question of dismissing 
Communist teachers, some college presi- 
dents were silent, some implied that 
being a Communist was in itself no 
cause for dismissal, others as much as 
_ confessed that they wished not to learn 


whether they had Communists on their - 


faculties; probably the vocal -majority 
«in baccalaureate and inaugural address 
came out against Communists on facul- 
ties as automatically as they would 
come out against sin. 

Nor were scholars and teachers of 
one opinion. As befitted their calling, 
professors were more concerned with 
the scholarly competence of Communists 
than with their subversive potentiali- 
ties. Men of high repute in the world 
of scholarship contended that Commu- 
nists were too disciplined from above 
to be objective thinkers, and too much 
the slaves of dogma to be free ones. By 
their enlistment in so militant and cen- 
tralized an organization as the Com- 
munist party, they had lost their right 
_to be part of the company of scholars. 
In addition, they were operating under 
order or pledge to undertake an intel- 
lectual infiltration of the universities 
and propagandize in behalf of their 
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faith. In short, they were to color their 
instruction. ‘These characteristics and 
purposes were the mark of all Com- 
munist teachers. Furthermore, in every 
instance where Communists had secured 
power, they had suppressed academic 
freedom.* To simplify, all Communists 
were good Communists, and all good 
Communists were bad teachers. 

Impressed by the growing clamor on 
the subject and desirous of formulating 
a policy in accord with the principles of 
academic freedom while the public mood 
was still relatively undisturbed by the 
issue, Committee A, the committee of 
the American Association of University 
Professors entrusted with the protection 
of academic freedom and tenure, de- 
voted in 1948 a part of its annual report 
to Communists in the colleges. In the 
next two years it returned to the theme. 
Its report delivered at the 1950 annual 
meeting at Cleveland summarized the 
thought of the committee and described 
the policy it would pursue: 


The members of the Committee have been 
concerned and are still concerned lest in a 
laudable desire to protect ourselves from 
dogmatists and conspirators, we forfeit the 
freedom that has made us strong and em- 
brace in some measure the evils we seek 
to avert. ... We cannot feel that a citi- 
zen of the United States who has long held 
a position of trust should be summarily dis- 
missed from it solely because he has at 
some time or other been a member of 
an organization which contains conspirators 
and dogmatists. .. . We specifically stipu- 
late that persons with the undesirable quali- 
ties commonly alleged to be characteristic 
of all members of the Communist Party 
are in fact unacceptable members of the 
faculty of an institution. We take it for 
granted that no institution is apt know- 
ingly to appoint persons with these quali- 


4A. O. Lovejoy, “Communism versus Aca- 
demic Freedom,” The American Scholar, Vol. 
XVIL, No. 3 (Summer, 1949), pp. 332-37. 
Sidney Hook, “Should Communists Be Per- 
mitted to Teach?” The New York Times 
Magazine, Feb. 27, 1949, Sec 6, pp. 7 ff. 
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ties. We assume that if an institution has 
unwittingly made such an appointment, it 
will take steps in an appropriate manner to 
establish the fact of its mistake, and, using 
due process, dismiss the appointee. We 
treasure, however, as a most precious 
heritage the right to be judged on the basis 
of one’s own behavior as an individual, the 
right not to be condemned unheard or 
solely for association with others who may 
be appropriately condemned. We are un- 
willing to join in proscribing all members 
of any lawful party or group. We think 
that such a precedent of wholesale pro- 


scription might prove to be the beginning - 


of the end of our liberties.’ 


To charge that this statement means 
that Communists should be teachers is 
to destroy the distinctions which give it 
meaning. Paraphrased roughly, it as- 
serts that some Communists are prob- 
ably bad Communists, and, as bad Com- 
munists, may be such good teachers that 
they should not be dismissed. In vari- 
ous but similar forms, this policy has 
been affirmed at successive council meet- 
ings of the Association and by the an- 
nual meeting at Cleveland. The votes 
approached unanimity. However, it 
would be quite unrealistic to believe 
that this policy has the support of all 
members of the Association. 


Pusric PRESSURE 


Within the university or college, the 
issue was at least confined to Commu- 
nists, and in a general sort of way to 
their fitness as teachers. Few, if any, 
responsible administrators or teachers 
advocated that Communism should not 
be taught in appropriate courses. If it 
were taught, perhaps it should be taught 
by non-Communists. 

Be that as it may, these and other 
distinctions became blurred when the 


5 “Report of Committee A for 1949,” Ameri- 
can Association of University Professors, Bul- 
letin, Vol. XXXVI, No. 1 (Spring, 1950), pp. 
42-43. 
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issue was taken up by legislators, gov- 
erning boards, columnists, editors, and 
the general public. Commurists and 
Communism in the colleges was too ex- 
plosive a subject to be confined to aca- 
demic circles. If in no other way, it 
was brought into the general arena by 
the international tensions between the 
Communist and non-Communist na- 
tions, and the resultant trials of power 
from Greece to Korea. Trials for per- 
jury and espionage, the conviction of 
leaders of the Communist party for con- 
spiring to overthrow the government by 
force and violence, the confessions of 
ex-Communists—all contributed to the 
agitation. Powerful political groups 
kept the issue alive. If Big Business 
regarded the whole agitation with un- 
expected savoir-faire, racial groups or 
religious bodies, identifying Communism 
with godlessness, provided the fiery con- 
demnation. Politicians on the make 
jumped aboard the band wagon or 
started to push it downhill. 

This transfer to a different arena did 
not completely alter the case against 
Communist teachers and scholars, as 
already stated. At the University of 
Washington, when the administration, 
subsequent to a legislative investigation, 
instituted dismissal proceedings against 
six alleged Communist professors, 
“Charge No. IV” in each indictment 
asserted: 


As a member of the Communist Party re- 
spondent consistently followed the so-called 
“party line,” that is to say, the instructions 
emanating from Moscow, and by such 
membership placed himself in a position 
where he could not be an honest man nor 
a free agent in teaching the truth wherever 
it led.* 


8 Communism and Academic Freedom. The 
Record of the Tenure Cases at the University 
of Washington including the Findings of the 
Committee on Tenure and Acadentic Freedom 
and the President’s Recommendations (Seattle, 
1949), p. 122. 


136 


At California, where in 1950 the at- 
tack upon invisible faculty Communists 
reached crescendo, the Regents had for 
a decade maintained a policy against 
the employment of Communists, and 
had associated this policy with a Uni- 
versity regulation of long standing on 
the purpose and function of such insti- 
tutions. The regulation condemned the 
making of converts as “alien and hos- 
tile’ to dispassionate scholarship, pre- 
scribed the dissection but not teaching 
of “political, social, or sectarian move- 
ments,” emphasized the necessity of 
freedom for the processes of scholar- 
ship and teaching, and declared: “The 
University of California is the creature 
of the State and its loyalty to the State 
will never waver.” " * 


ACCENT ON NATIONAL DANGER 


Purely by accident, the last sentence 
of this statement foretold the chief em- 
phasis of the anti-Communist campaign. 
The Communist party—and by projec- 
tion all members thereof—-was an agent 
of an alien power and did its bidding. 
The party advocated and worked for 
the overthrow of the United States gov- 
ernment by force and violence. In 
short, all members of the party were 
revolutionaries, disloyal and dangerous. 

Thus “Premise No. 3” in the indict- 
ments against the six professors at the 
University of Washington, though it 
approached this conclusion by a cir- 
cumspect negativism, declared that the 
Communist party did not “firmly and 
openly” advocate the substitution “by 
peaceful constitutional means” of the 
“government and social order advocated 
by Karl Marx” for that in the United 
States. 

It has, moreover, required that its members 
conceal their identity, take on assumed 
names, deny membership, and use any 


T George R. Stewart, The Year of the Oath 
(New York, 1950), p. 146. 
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means, even though considered false and 
fraudulent under the American conception 
of that term, to attain its ends, and has 
required undeviating compliance with the 
mandates of Stalin and the Soviet govern- 
ment.8 


In California: the various oaths or 
affirmations required by the Regents of 
the University implemented the consti- 
tutional oath to support the Constitu- 
tions of the United States and of Cali- 
fornia, subscription to which has been 
for many years a routine feature of em- 
ployment in the University of California. 

Generally speaking, measures of this 
sort followed a legislative investigation 
or some legislative threat, express or 
implied. 


LEGISLATIVE INVESTIGATIONS 


On the whole, the Congressional Com- 
mittee on Un-American Activities in its 
long career has let the colleges and uni- 
versii.cs and their staffs alone, although 
it has examined individual professors, 
and once undertook a survey of text- 
books, which it dropped when con- 
fronted with the unexpected tartness 
and courage of some educational leaders. 

In various degrees the states have 
launched “little” imitations of this na- 
tional body. From New Hampshire to 
Washington, such committees have in- 
vestigated institutions of higher learn- 
ing and searched for Communists or fol- 
lowers of Henry Wallace. Though there 
have been variations in the seriousness 
and the integrity of such committees, 
their proceedings have, usually been 
staged with an eye for vivid publicity 
and have on the whole been character- 
ized by prejudice, provincialism, and an 
embracing misconception of the func- 
tion and methods of higher education. 

-In an instance or two, such investiga- 
ing committees had the wisdom to real- 
ize that they had unearthed no evil 


8 Communism and Academic Freedom, op. 
cit. note 6 supra, p. 115. 
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requiring a legislative or other remedy. 
More customary sequences were a stern 
injunction from the university president 
to the faculty to refrain from political 
activity, or the imposition of oaths ex- 
plicitly disavowing Communist member- 
ship or belief, or the dismissal of faculty 
radicals. Sometimes the mere threat of 
legislative action was sufficient to stim- 
ulate boards or administrators to search 
for prudential méasures of prophylaxis. 

The events here summarily set forth 
usually concerned in the first instance 
institutions supported by public funds. 
For them legislators could legislate—at 
least within constitutional limitations. 
But investigations sometimes included 
the private colleges, and the oath laws 
of the thirties occasionally applied to 
teachers in these havens presumably 
sheltered from governmental interfer- 
ence. 


‘Tee UNIVERSITY OF WASHINGTON CASE 


As it turned out, the most spectacular 
cases involving measures against alleged 
subversives on university faculties arose 
on the Pacific Coast. Subsequent to a 
legislative investigation in Washington, 
the administration of the University 
sought the dismissal of six alleged Com- 
munist professors, all of whom had 
served on the faculty for many years. 
A sufficient sample of the charges has 
already been given. In accordance with 
the University code, a University faculty 
Committee on Tenure and Academic 
Freedom conducted hearings over a pro- 
longed period: ‘The testimony ran to 
approximately 4,000 pages. The pro- 
cedure was exemplary. 

The committee unanimously recom- 
tnended that three professors who were 
no longer members of the Communist 
party “be not dismissed from the fac- 
ulty.” In discussing certain of the 
charges, it recommended “‘that the ten- 
ure and employment of these respond- 
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ents remain undisturbed and unaf- 
fected.” ° 

By one path or aa seven of 
eleven committee members concluded 
that Professor Gundlach of the Depart- 
ment of Psychology should be dismissed 
In the case of the two avowed Com- 
munists, Professors Phillips and Butter- 
worth, eight committee members by two 
somewhat separate courses of reascning 
recommended that they “be not re- 


moved from the faculty;” the three > 


other committeemen filed two dissent- 
ing opinions.?° 

President Allen thereupon analyzed 
and acted upon these documents. In 
the case of the ex-Communists he either 
concurred with the committee or with- 
held judgment; in the Gundlach case he ` 
accepted the majority’s decision; in the 
instance of the two Communists, he re- 
versed the majority’s recommendations. 
With celerity the Board of Regents fired 
Gundlach, Phillips, and Butterworth, 
and placed the other three on proba- 
tion. 


THe UNIVERSITY OF CALIFORNIA- CASE 


Within the last few years, oath laws 
of one sort or another have become 
ubiquitous. That the fiercest struggle 
against them flared in California was 
due to two factors of somewhat dis- 
parate importance. Originally the Re- 
gents of the university imposed the re- 
quirements. There was, therefore, a 
somewhat less final air about them than, 
say, in Maryland, twhere the legislature 
prescribed the oath and where a popular 
referendum gave it approval. Further- 
more, the faculties in the various institu- 
tions grouped together in the University 
of California had the courage to wage 
a year-long battle against the proposal, 
and in the end a considerable number 

9 Communism and Academic Freedom, op. 


cit. note 6 supra, pp. 72—80 
10 bid., pp. 23-72 
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refused to sign contracts containing the 
clause formulated by the Regents: 


Having taken the constitutional oath re- 
quired of public officials in the State of 
California, I hereby formally acknowledge 
my acceptance of the position and salary 
named and also state that I am not a 
member of the Communist Party or any 
other organization which advocates the 
overthrow of the government by force and 
violence, and that I have no commitments 
in conflict with my responsibilities with 
respect to impartial scholarship and free 
pursuit of truth. I understand that the 
foregoing statement is a condition of my 
employment and a consideration of pay- 
ment of my salary.1+ 


What the majority of the California 
faculties really thought on the issue 
of oaths‘and Communism is quite im- 
possible to determine. There were open 
ballots and secret ballots, ballots taken 
under conditions of relative freedom 
and ballots taken under the duress of 
practicality, rumored understandings, 
and the fear of losing one’s job. Resolu- 
tions ascended into the stratosphere of 
semantics where it would be profitless 
for the moment to follow them. In 
the short run, it made little difference. 
The Regents retained those on per- 
manent tenure who signed the stipulated 
contract, and ceased to employ nearly 
all of those who did not, even though 
the faculty Committee on Tenure and 
Academic Freedom, in accordance with 
a loose compromise, cleared most recu- 
sants of all taint of Communism. 


RESULTS 


The results of the anti-Red drive have 
been disastrous for higher education in 
America. Judged by a no more exalted 
standard than efficient administration, 
the search for alleged subversives has 
convulsed campus after campus with 
controversy, absorbed the attention and 
vital energy of administrators and teach- 

11 Stewart, op. cit. note 7 supra, pp. 145-46. 
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ers, better devoted to other purposes, 
and shattered morale with cynicism, 
doubt and fear. Usually indirectly but 
in some cases with brutal directness 
it has removed from the hands of ‘the 
competent—that is the faculty—the de- 
termination of the qualifications and the 
choice of its members. Popular and 
legislative majorities, even regents, trus- 
tees, and overseers, cannot assume this 
function effectively. Through the im- 
position of novel requirements of belief 
and practice as a prerequisite for em- 
ployment, the terms of contracts and of 
understandings have been so altered as 
to have gravely undermined permanent 
tenure. 

A vista of recurrent prohibitions, per- 
haps of less unpopular beliefs than Com- 
munism, opens before us. ‘Through the 
careless use of guilt by tag, professors 
have been forbidden to continue as pro- 
fessors if they participate in perfectly 
legal political activity and join a party 
whose candidates appear on the ballots 
of many states. Many professors with 
a national reputation for ability and in- 
tegrity, professors declared competent 
and upright by the overwhelming tes- 
timony of students, colleagues, and 
scholars from other institutions, pro- 
fessors who were Communists and pro- 
fessors who were not Communists, have 
been dismissed in the face of recom- 
mendations to the contrary by faculty 
committees. 

This reign of terror is unexampled in 
the history of American higher educa- 
tion. Like all such phenomena, begun 
in the high realm of “ideals” it has 
descended to the level of a sheer test 
of power. As one member of the major- 


- ity group-_of the California Regents put 


it, “It is not a question of Communism 
but one of discipline.”.** One need not 
contend that this was the inexorable 

12 John Caughey, “A University in Jeop- 


ardy,” Harper’s Magazine, Vol. XXI, No. 1206 
(Nov 1950), p. 68 
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result of the search for alleged sub- 
versives. That it was the highly prob- 
able outcome of a process which dis- 
carded or defied the time-honored de- 
vices of personal guilt, the presumption 
of innocence, the procedure of a fair 
trial, and performance in classroom and 
publication, required no discernment to 
foresee. 


NEGLIGIBLE NUMBER OF ACADEMIC 
CoMMUNISTS 


The unreality of the problem, Com- 
munists on college and university fac- 
ulties, imparted a final irony to the 
whole dismal business. Even if it were 
granted that every Communist was a 
dangerous subversive, the number of 
such on college campuses was infinitesi- 
mal. Of the employees of the Univer- 
sity of California, which the Regents 
were fond of citing in the thousands, 
perhaps one, perhaps two, have been 
demonstrated to be Communists. From 
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the faculty of the University of Wash- 
ington, the administration, which has 
congratulated itself for its courage and 
initiative in handling the problem of | 
Communist teachers, furnished only two 
genuine examples. Perchance it was not 
so zealous as it should have been in 
its mission of disclosure and dismissal. 
Elsewhere the rake of suspicion has 
turned up only a Communist handful. 
Indeed, one of the difficulties hamper- 
ing those who wished to approach this 
issue from a factual basis, the examina- 
tion and appraisal of the thought and 
behavior of an actual Communist 
teacher, has been to find a specimen.’ 
Perhaps it is now too late for an objec- 
tive description to dispel a pattern of 
thought which has .deeply wounded 
sound procedures of university govern- 
ment and curtailed academic freedom. 


18 The report of the American Association 
of University Professors on the Washington 
case has unfortunately not yet been published. 
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Civil Rights in Labor-Management Relations: 
A Management Viewpoint 


By Purr B. WILLAUER 


HE most striking evidence of the 
vitality and driving force of the 
American concept of civil liberty is 
found at mid-twentieth century in the 
day-by-day defining and institutionaliz- 
ing of the labor-management relation- 
ship. This fact unfortunately is par- 
tially obscured by the uncertainties and 
problems incident to the backwash of a 
great war and preoccupation with the 
dual task of mobilizing for another war 
while simultaneously seeking an accept- 
able formula for‘its avoidance. Not- 
withstanding these burdens, the Ameri- 
can people are hammering out workable 
definitions of economic rights and obli- 
gations within the framework of consti- 
tutional and judicial concepts formu- 
lated for the establishment and fostering 
of their political democracy. 
- Traditional concepts such as liberty, 
equality, and fraternity are definable, 
and are being defined, in terms that 
permeate the more personal and inti- 
mate phases of the life of the individual 
—the right to work, rights in a par- 
ticular job, the right to employ others, 
and the obligations attaching to these 
and similar rights. Freedom of speech 
is broadened to protect in part the right 
to exert economic pressure upon an em- 
ployer by so-called “lawful” picketing. 
The concept of freedom of assemblage 
becomes sufficiently elastic to embrace 
the momentary or temporary depriva- 
tion of the use by an employer of his 
property in order that other individuals, 
his employees, may meet on such prop- 
erty outside working hours to plan and 
organize their opposing interests better. 
It is necessary to keep constantly in 
the forefront of our thinking this car- 


dinal fact of contemporary America. 
Though it be quite obvious that forces 
at work in our society are impelling us 
into an industrial system more respon- 
sive to democratic tenets, the by-prod- 
ucts normally incident to such social 
change seem to be less obvious. Thus, 
in labor-management relations two 
words probably sum up the major re- 
action of most individuals to events in 
this field—-conflict and confusion. It is 
popular to decry labor-management con- 
flict and to call for a “rapprochement” 
on some basis or other, never quite 
clearly defined or formulated by the 
seekers of light and peace. The infer- 
ence is, of course, that this conflict is 
unnecessary and socially undesirable. 
The plain fact is, however, that labor- 
management conflict is inevitable, and, 
in mid-twentieth-century America, a so- 
cially constructive force. It is the in- 
teraction of aggressive labor and man- 
agement groups within the moderating 
influence of the American social struc- 
ture that is producing revised defini- 
tions of the rights and obligations of the 
individual. 


FREEDOM OF THE INDIVIDUAL 


It is necessary, too, that there be con- 
stant remembrance of the further obvi- 
ous fact that freedom of the individual 
is an all-embracing concept. An indi- 
vidual, like a state, cannot and will not 
continue to exist half free and half 
dominated. Freedom cannot be so com- 
partmentalized. It must encompass the 
total social fabric—political, economic, 
ethical—-within which the individual 
lives. The Bill of Rights and other 
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sources of our civil rights are not 
phrased in terms of a particularized 
freedom such as political freedom. Con- 
sequently, there is no need for the for- 
mulation of any mid-twentieth-century 
so-called “economic bill of rights.” The 
- real need is for the formulation of par- 
ticularized rights and their correlative 
obligations to assure the practical appli- 
cation of the concept of freedom to the 
individual in his daily economic activi- 
ties. As in other phases of social de- 
velopment, there is no quick, easy road 
to what for lack of a better term might 
be called economic democracy. Con- 
flict, confusion, and perhaps even some 
bitterness are inescapable elements of 
the process of delimiting economic rights 
and obligations in today’s industrial 
order. Economic freedom, no less than 
political and religious freedom, must be 
molded out of experience and conflict. 

The basic right through which the 
concept of civil liberty must find ex- 
pression and application in our indus- 
trial system is the right of workers to 
bargain collectively with their employ- 
ers. It is in the exercise of this right 
that the individual worker gains a voice 
in the determination of the conditions 
under which he works and under which 
he and his family live. Direct partici- 
pation is had in establishing and from 
time to time adjusting the price for his 
services, in providing for the conditions 
in which the services are performed, in 
assuring some degree of security against 
arbitrary economic action and against 
illness or loss of productivity conse- 
quent upon advancing age, and in hun- 
dreds of other decisions intimately af- 
fecting his workaday and family life. 
The American people have accorded the 
right full recognition, and are in process 
of making it a fundamental part of their 
social structure. Disputation over the 
existence or recognition of this right is 
today reduced to little more than 
“shadow boxing.” l 
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~ TEBE RIGHT TO BARGAIN 


The conflict and confusion are cre- 
ated by the imperfect definition of the 
right to bargain and its correlative obli- 
gations, and by impingement on other 
fundamental rights in the course ot its 
exercise. The right to own property, 
the right to manage property owned, 
and the right to a return on the use of 
such property have long since become 
embedded in our social fabric. The 
right to bargain collectively is a rank 
newcomer, and its establishment. inevi- 
tably forces modifications in the scope 
and operation of these property and 
other traditional rights. The process is 
painful but inescapable. 

There is still lacking an adequate 
legal concept of the right to bargain. 
The right was first -given a statutory 
basis on July 5, 1935 with the enact- 
ment of the Wagner Act. Section 7 of 
that act spelled out the right as follows: 


Employees shall have the right to self- 
organization, to form, join, or assist la- 
bor organizations, to bargain collectively 
through representatives of their own choos- 
ing, and to engage in concerted activities, 
for the purpose of collective bargaining or 
other mutual aid or protection. 


Failure of an employer to accord such 


“tight to his employees was thereafter un- 


lawful, and subjected the employer to 
various punitive and remedial measures 
at the hands of the National Labor Re- 
lations Board. The act, however, placed 
no express corresponding obligation to 
bargain upon the employees when their 
employer stood ready, willing, and able 
to bargain with them. 

The Board charged with administra- 
tion of the law also failed to see any 
need for such correlative obligation until 
1947. Belatedly and rather gingerly, 
the Board approached the problem nega- 
tively in that year by ruling that an em- 
ployer’s statutory duty to bargain ceased 
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during such period as the bargaining 
representative of his employees proved 
unwilling to bargain in good faith. The 
National Labor Relations Act of 1947 
corrected this deficiency by defining the 
right more precisely and making its ex- 
ercise a mutual, not a unilateral, obliga- 
tion. 

Notwithstanding such progress in de- 
fining the right and its correlative obli- 
gations more fully and concretely, the 
present-day concept still bears the im- 
print of immaturity. As far as em- 
ployees are concerned, the right to bar- 
gain is founded upon the right to or- 
ganize for the purpose of collective 
bargaining; the two are inseparable. 
The interrelationship of ‘these rights is 
the source of a number of major prob- 
lems. 


PERVERSION OF BARGAINING PROCESS 


A labor organization is the instru- 
mentality through which employees and 
employers exercise the right to bargain. 
The right itself inheres in the employees 
and the employer—not in the labor or- 
ganization. That is the legal concept. 
A substantial variance from this con- 
cept, however, is found in practice. The 
right to bargain collectively and all the 
subsidiary rights that go with it are ex- 


ercised as though such rights inhered in, _ 


and were exercisable in the interests of, 
the labor organization. The end prod- 
uct sought is the aggrandizement of the 
labor organization at the expense of the 
employer, the public, and not infre- 
quently the employees whose interests 
are to be served by the collective bar- 
gaining process. 
The most vicious aspect of this per- 
version of the bargaining process is 
found in the framing and attempted 
industry-wide effectuation of national 
policies by many labor organizations. 
These policies, once determined upon, 


become the prime objective of the bar- | 


gaining efforts of such organization 
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throughout the industry or industries 
represented. The international office of 
the organization permits no more devia- 
tion from these policies than lack of 
economic strength or intellectual re- 
sources compels. As far as the organi- 
zation is able to impose its will, each 
employer is compelled to conform, irre- 
spective of local conditions. The vari- 
ous “rounds” of wage increases and so- 
called bargaining “patterns” offer the 
best-known illustrations of this constant 
drive toward. industrial uniformity by 
labor organizations. 

The drive toward uniformity of bar- 
gaining pattern in American industry 
poses a real obstacle to realization of an 
industrial system more responsive to 
democratic tenets. Such a system must 
of necessity accord some substantial de- 
gree of recognition to individual rights, 
to individual differences, and to home 
rule for appropriate local groups. ‘The 
quest for conformance to an over-all 
industry-wide and nation-wide bargain- 
ing pattern necessarily must narrow the 
area in which our economic and indus- 
trial procedures reflect the needs and de- < 
sires of the individual, whether he be as- 
sociated with labor or with management. 


CONCENTRATION OF POWER 


The cause of our difficulty is more 
readily discernible than the remedial 
measures which are required. Centrali- 
zation and concentration of power within 
American labor organizations is after all 
merely a reflection of the similar trends 
in other parts of our contemporary so- 
cial structure, as in government and in- 
dustry by way of example. Obviously, 
too, labor organizations cannot perform 
their function of providing an effective 
instrumentality for bargaining collec- 
tively without an “equalizing” of bar- 
gaining power such as contemplated by 
national and state labor relations laws. 

One need not search far to find justi- 
fication for the matching of highly con- 
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centrated bargaining powers in certain 
of the major industries such as steel, 
coal, automobile, and electrical equip- 
ment. But when collective bargaining 
maneuvering in these industries has for 
its prime purpose the determination of 
which labor organization will initially 
effect and obtain credit for a national 
bargaining pattern, the time has arrived 
for serious stocktaking of the effects of 
such practice upon our embryonic col- 
lective bargaining institution. Under 
this type of bargaining, characteristic of 
the postwar years with their various so- 
called “rounds,” collective bargaining, 
for hundreds and thousands of indi- 
vidual employers and the labor repre- 
sentatives with whom they deal, has de- 
generated into endless discussion of why 
the employer must meet or improve 
upon the prevalent “pattern” and why 
he cannot accept either alternative. 

The major employers in these basic 
industries are, of course, capable of 
working out, preserving, and fostering 
ownership and management rights within 
their industries. The labor organiza- 
tions dealing with these employers simi- 
larly are capable of formulating and ef- 
fectuating the rights of the employees 
of these employers and of assuring their 
full participation in the decisions relat- 
ing to their working conditions and the 
price for their services. This situation 
one could say is all for the good, save 
for the clearly observable tendency of 
such dealing to usurp and exercise pow- 
ers over the national economy hereto- 
fore vested in and exercised by consti- 
tuted governmental authority. 

The danger lies in the fact that a 
management decision in this field made 
by, let us say, General Motors in the 
light of the need, interests, and welfare 
of that organization becomes, via the 
uniformity compulsion, a decision for 
management everywhere. Similarly, a 
decision made by the United Automobile 
Workers in the light of the need, in- 
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terests, and welfare of the employees 


.of General Motors becomes, via the 


uniformity compulsion, a decision to be 
accepted by UAW-represented employ- 
ees everywhere. The basic civil rights 
of the great majority of individual em- 
ployers and of the employees of such 
employers cannot escape serious im- 
pingement in this process. 


IMPLICATIONS OF UNIFORMITY 
COMPULSION 


The full measurement of the damage 
inflicted upon the collective bargaining 
process is not ascertained by the mere 
amount of uniformity forced upon un- 
willing employers and employees. The 
vitality of our concept of individual free- 
dom is such that both employers and em- 
ployees have compelled some recognition 
of the need for individual variation from 
the sought-for uniformity norm. A not 
inconsiderable portion of the damage re- 
sults from the use of pressure procedures 
—lockouts, strikes, picketing, and boy- 
cott—in seeking to enforce or to com- 
bat the uniformity compulsion. An em- 
ployer compelled by strike, picketing, 


‘and boycott into involuntary acceptance 


of a bargaining pattern resulting from 
the decision of one or more manage- 
ments in another industry can hardly be 
expected to enthuse over the bargaining 
process. Nor is the perversion of lawful 
pressure procedures such as the boycott 
or picketing to improper and unjustified 
ends conducive to a detached considera- 
tion of the lawful limits of their use in 
a period when such determinations are 
being made by courts and other govern- 
ment authorities. 

The inherent dangers to the con- 
temporaneous growth and expansion of 
traditional civil rights concepts attend- 
ant upon this uniformity compulsion are 
now to be accentuated: by the necessities 
of national mobilization. Wage sta- 
bilization inescapably imposes a sub- ` 
stantial degree of uniformity as collec- 
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tive bargaining is conducted under 


increasingly more stringent stabilization. 


regulations. Whatever area of freedom 
was left an individual employer and his 
employees, bargaining through their la- 
bor organization, to work out their re- 
spective rights and obligations in the 
light of their own conditions, needs, and 
interests is further restricted. Home 
rule in industrial relationships, already 
severely limited by labor organizational 
policies, will be further curtailed. Un- 
e fortunately, little if anything can be 
done to ameliorate such additional cur- 
tailment; one can only seek to place the 
consequent dangers in sharp relief. 
Awareness of danger is the initial ele- 
ment in its avoidance. 

The impediment to the proper func- 
tioning of the collective bargaining proc- 
ess arising from the uniformity compul- 
sion is magnified by two additional 
factors: factionalism within and com- 
petition between -labor organizations. 
At the higher levels, as in bargaining be- 
tween the major management and labor 
representatives in steel, automobile, rub- 
ber, or other major industry, factional- 
ism and competition become a prime, if 
not the decisive, determinant of the 
national bargaining pattern created in 
such bargaining. At the lower levels, 
namely, smaller individual employers 
within the major industries and in the 
minor industries, factionalism and com- 
petition seize upon the ready-made bar- 
gaining pattern as the standard for their 
test of strength. 

Thus from the very inception of the 
initial bargaining which produces na- 
tional bargaining patterns, through the 
ensuing bargaining at what for con- 
venience has been termed the lower 
levels, the prime determinants are ex- 
traneous to the immediate parties—the 
individual employer and the employees 
bargaining with him through their rep- 
‘ resentatives. There is every indication 
that this perversion of the collective 
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bargaining process is to be carried over 
into the wage stabilization program, as 
witness the present struggle relative to 
cost-of-living escalators. 


As AFFECTING EMPLOVERS 
AND EMPLOYEES 


Even on the basis of a clear concept 
of the rights and the obligations attach- 
ing to management and to industrial 
ownership, chow can such rights be ex- 
ercised and such obligations be dis- 
charged by a given employer in these 
circumstances? They obviously cannot 
be; and for many an individual em- 
ployer bargaining resolves itself into a 
struggle to succeed at best in rejecting 
or at worst in securing modifications of 
wage rates or working conditions or 
practices foreign to his enterprise and 
formulated by strangers. 

Nor is the end result different if 
viewed from the vantage point and the 
interest of the individual employee. The 
employee is interested in the mainte- 
nance and improvement of his job rights, 
working conditions, and security against 
illness and old-age dependency—all of 
which are intimately related to and de- 
pendent upon the operation of the par- 
ticular industrial establishment. It is 
this relationship and dependency that 
provides the essential community of in- 
terest required for successful collective 
bargaining. But this very community of 
interest makes it inevitable that the em- 
ployee ultimately share with his em- 
ployer such adverse effects as may result 
from the substitution of pattern bargain- 
ing for collective bargaining. While 
the employer and his employees may 
differ strenuously as to the extent to 
which management of the enterprise 
is vested in the employer, the interests 
of both are adversely affected when 
management functions are exercised 
through pattern bargaining by persons 
having not an iota of interest in, or 
knowledge of, the particular enterprise. 
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Full realization of this fact has es- 
caped many, particularly the affected em- 
ployees, kecause the impetus to collective 
bargaining has come during a period of 
generally rising productive and employ- 
ment levels. In such a period, main- 
tenance of competitive position within 
industry is less difficult, and the con- 
sequences of partial abdication of man- 
agement “unctions are not so immediate 
or so vital to the survival of an enter- 
prise. - 


CONDITIONS FOR SUCCESS OF 
COLLECTIVE BARGAINING 


There can be little doubt of the fact 
that at mid-twentieth century, America 
is still in quest of a more complete con- 


cept of freedom for the individual de- 


fined in terms of the contemporary in- 
dustrial order. To the extent that the 
collective bargaining process can be- 
come the vehicle for the realization of 
such objective, the danger, partly real 
and partly imaginary, of the so-called 
welfare state can be avoided or min- 
imized. This is Fighly desirable, but 
certain minimum conditions must be 
met. The labor organizations represent- 
ing the employees must themselves be 
thoroughly democratic in fact, and not 
alone in theory, in their organization and 
operation. The labor organizations 
must achieve within themselves a proper 
balancing of national or industry-wide 
employee interests with local or regional 
employee interests to assure the equiv- 
alent of industrial home rule. The 
leaders within the labor organizations 
must accept the social and economic 
responsibilities ‘which are inseparable 
from their participation in the collective 
bargaining process and the decisions 
reached in such process. The fulfillment 
of these’ conditions must be both en- 
couraged and compelled, in part by the 
fuller development of legal concepts 
designed for such purpose, and in part 
by further development of moral com- 
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pulsives born of national attitudes and 
public opinion. 

The promotion of these ends com- 
mands a high priority. Insufficient time 
has elapsed for the gaining o: the ex- 
perience necessary to define adequately 
the civil rights of labor and manage- 
ment. Moreover, the tendency errone- 
ously to concejve of’ such rights in this 
field as vesting in labor organizations 
rather than employees confuses and 
obstructs the social processes through 
which such rights are defined and in- 
tegrated into the social structure. 


THE RIGHT TO STRIKE 


The right to strike offers a ready ex- 
ample. There is no such thing as an 
absolute and unqualified right to strike, 
notwithstanding the contrary conten- 
tion by labor representatives. Just as 
assuredly, the right to strike in mid- 
twentieth-century America is a prereq- 
uisite to an industrial order more re- 
sponsive to democratic tenets. The 
problem then reduces itself to one of 
definition in terms of adequate qualifica- 
tions to the excercise of the right. At 
this point, one is confronted by the 
simple fact that the American people 
are not now ready or prepared to crys- 
tallize formally the scope of this right 
and to attach penalties for failure to 
conform thereto. 

There is, for example, the problem 
of the exercise of this right in the case 
of public utilities—electric, gas, water, 
and transportation—at state and local 
levels. Largely as the result of crippling 
Strikes in this field in 1946, effectively 
paralyzing the communities involved, 
several of the states in that and the 
following year met the problem with 
new legislation. The latter laws gen- 
erally outlawed strikes and lockouts in 
the utility industry, provided conciliatory 
procedures for settlement of such labor 
disputes, and called for state seizure 
and operation of the utility affected or 
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compulsory arbitration upon failure of 
conciliation. About the same time, Con- 
gress considered and acted upon the 
same problem at the national level in 
July 1947, in Title IZ of the so-called 
Taft-Hartley Act dealing with “national 
emergencies.” These provisions are now 
generally agreed to be inadequate and 
in need of revision: 

On February 26, 1951, the United 
States Supreme Court by a 6—3 decision 
declared the Wisconsin Public Utility 
Anti-Strike Actinvalid on the ground that 
Congress through enactment of the Taft~ 
Hartley Act “closed to state regulation 
the field of peaceful strikes in industries 
affecting commerce.” This decision is 
generally conceded at the very least to 
jeopardize the validity of all such state 
legislation. Does anyone believe that this 
ends the matter? orbelieve that the Amer- 
ican people will tolerate strikes such as 
the electric strike which paralyzed the 
Greater Pittsburgh iron and steel center 
in 1946? Are the American people now 
prepared to lay this problem to rest 
with an equitable and workable solution 
at either the national or the local level? 

The answers are obviously negative, 
despite all the reams which seekers of 
peace and light may fill. Painful though 
the fact may be, further conflict and 
confusion are the inescapable ingredients 
of the additional experience prerequisite 
to the formulation of a workable solu- 
tion. It is more than useless to think 
in terms of any labor-management “rap- 
prochement” here, as in so many other 
phases of labor relations, until the 
foundation upon which such rapproche- 
ment can be effected has been con- 
structed. 

The ultimate solution of the problem 
of adequately qualifying the right to 
strike can and should be facilitated by 
eliminating the erroneous conception 
that this and similar rights inhere in and 
are exercisable in the interests of labor 
organizations. A step in this direction 
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was taken in the enactment of sub- 
paragraphs (C) and (D) of Section 8 
(b) (4) of the Taft-Hartley Act, pro- 
scribing jurisdictional strikes and strikes 
directed at ousting a labor organization 
already certified as bargaining agent. 
Failure to make this essential distinction 
retards the formulation of an equitable 
solution, since the perversion of the right 
to strike by its exercise for improper 
purposes arouses an emotional reaction 
confusing and obscuring the real issue 
at stake. . 


THe RIGHT oF MANAGEMENT 


If one examines another basic right, 
namely, the right to manage a business 
or industrial enterprise, very similar con- 
clusions apply. Basic and traditional as 
this right is, there can no longer be any 
doubt of its qualification to the extent 
required to effectuate the more recent 
right, namely, the right to bargain col- 
lectively “with respect to wages, hours, 
and other terms and conditions of em- 
ployment.” But here, too, one con- 
fronts the obvious fact that we are not 
now prepared to frame a reasonably 
concrete definition of this right as it will 
emerge after more experience with the 
collective bargaining process. This task 
is being labored at daily in the thou- 
sands of conflicts arising from dis- 
charges, imposition of discipline, promo- 
tion, layoffs, retirement of over-age em- 
ployees, and a hundred and one other 
particularized situations in the “no 
man’s land” where management asserts 
and labor denies the right of manage- 
ment to act unilaterally either with or 
without prior consultation. 

Here, too, the basic issue is not in- 
frequently confused by the erroneous 
conception that the right of employees 
to bargain in their own interest as to 
their wage rates and employment condi- 
tions is the right of the labor organiza- 
tion to compel a particular employer to 
comply with the national policies and 
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interests of that organization or a power- 
ful faction thereof. It is not too much 
to say that such “rearguard” action as 
exists against recognition of the right to 
bargain finds its strength in this sub- 
version of the bargaining process. 


THe ADMINISTRATIVE ATTITUDE 


The fulfillment of the conditions re- 
quired for the free play of collective bar- 
gaining as a vehicle for the realization 
of democratic concepts in our industrial 
order is hampered by the absence of 
an umpire. Congress in enacting the 
Wagner Act of July 1935 sought pri- 
marily to “equalize” bargaining power. 
In a sense, the act was designed and had 
to be enforced as one-sided legislation. 
The National Labor Relations Board 
administered the law as a piece of social 
legislation, which it was. 

Twelve years later, in 1947, the na- 
tion faced a new Situation in the labor 
relations field. Congress recognized the 
new conditions by supplanting its social 
legislation with a regulatory statute, the 
Labor-Management Relations Act of 
July 1947. The Board charged with 


the administration of the act has found- 


it exceedingly difficult, if not impossible, 
to adjust itself to the change. As aptly 


stated by the then General Counsel of ` 


the Board, Mr. Denham, in addressing 
an employers’ association in New York 
City in January 1950: 


When you have spent ten years or so, 
saturated with the statutory and admin- 
istrative theory that one segment of our 
economic society must be protected, no 
matter what, and that the offsetting seg- 
ment of that society must be saddled with 
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the blame for everything that happens, even 
though, the actual offender may frequently 
be found in the protected group, that 
scheme of thinking and reacting is very 
hard to eradicate. Such eradication can 
only be accomplished by a firm determina- 
tion to abandon it when the principle of the 
theory has been repudiated, as the Wagner 
Act and its administration was repudiated 
by the passage of the Taft-Hartley Act. 


The full potential of the facilities 
available for dealing with management- 
labor relations at a mature level cannot” 
be brought to bear on these problems as 
long as regulatory legislation is basically 
administered œ: the theory that the 
labor movement has not yet “come of 
age.” Such theory naturally results in 
continuance of the misconception that 
the rights of employees inhere in, and 
are exercisable in the interests of, labor 


- organizations. It also tends to ihe con- 


tinuance of a double standard, namely, 
requirement of a more restrictive defini- 
tion of the rights of the party who has 
“matured,” and a more indulgent defini-. 
tion of the rights or supposed rights of 
the party still to “come of age.” 

The time has long since arrived for a 
more mature approach at the acmin- 
istrative level. Once that is achieved 
and an umpire thereby created, the la- 
bor-management conflict will be more 
productive of fruitful experience and less 
characterized by confusion. ‘The out- 
look is decidedly hopeful. It is quite 
apparent that whether it be produced 
by legislative or by judicial action, the 
process of concretely formulating rights 
and obligations in this segment of our 
social structure through impartial ad- 
ministrative action is to be quickened. 


Philip B. Willauer, Ph.D., Philadelphia, Pennsylvania, is an attorney who represents 
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counsel for the firm of Simpson and Curtin, Transportation Engineers, with headquarters 
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the transit industry for Bus Transportation and occasionally for other industry publica- 
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Civil Rights in Labor-Management Relations: 
A Labor Viewpoint 


By ArtHur J. GOLDBERG 


HERE is a very considerable prob- ’ 
lem of civil rights in the labor- 
management relationship, but the frame- 
“work within which the problem arises 
is often quite different from that in 
most other discussions of civil rights. - 
Traditional liberalism has emphasized 
almost exclusively the intellectual and 
political freedoms—freedom of ideas, of 
speech, of press, and of assembly. Thus, 
the Bill of Rights of our Constitution 
was adopted at a time when the institu- 
tion of slavery was an accepted part of 
at least a portion of our national life. 
Slavery is one—distasteful—form of 
labor-management relationship. Yet in- 
the early days of the republic there was 
no major concern whether the principles 
of freedom embodied in the Bill of 
Rights could easily coexist with this 
form of labor-management relationship. 
We have progressed a long way from 
the slavery form of labor-management 
relations. But the contrast afforded by 
the simultaneous adoption of the Bill 
of Rights and the toleration of slavery as 
a form of economic relationship must 
constantly remind us that liberty takes 
economic forms, as well as political and 
intellectual. 


Economic RIGHTS 


That major revolution in American 
life which was ushered in by the depres- 
sion of the 1930’s brought with it an- 
other major revision of the relationship 
between civil rights and matters eco- 
nomic. The distinction between the 
economic, on the one hand, and the 
political and intellectual, on the other, 
was again revived. Considerations of 
the general welfare were held to justify 


economic regulation; and the standards 
applied by the courts in testing whether 
such regulation unwarrantedly interfered 
with individual freedoms were con- 
sciously and deliberately expressed in 
terms far more hospitable- to govern- 
mental action-than the standards ap- 
plied where limitations on political and 
intellectual freedoms were involved. 
The distinction, slowly arrived at, 
between regulation which limits eco- 
nomic freedom and that which limits 
political and intellectual freedom is now 
firmly established. This does not mean, 
however, the elimination of the basic 
principles of civil rights from the eco- 
nomic field. To the contrary, the expan- 
sion of governmental action within the 
economic field is an expression of a 
broadening rather than a narrowing 
conception of civil rights. The dif- 
ference is that we now recognize that 


‘in the field of ideas, the absence of 


regulation permits competition of ideas 
on a more or less equal basis—while in 


‘the economic field the imbalance caused 


by unfettered economic power requires 
regulation in order to achieve some 
measure of equality and, hence, freedom. 

Freedom and liberty are not, as is 
sometimes naively supposed, simply the 
absence of the exercise of governmental 
power. In many fields, positive govern- 
mental action is the only method of 
securing liberty. Thus, even the tradi- 
tional laissez faire liberals recognized 
that the state must affirmatively exercise 
the simple police powers and that,.in so 
doing, it promotes the freedom and 
liberty of the community. Similarly, 
governmental action to destroy trusts 
and monopolies in order to preserve 


148 


Civi. RIGHTS IN Lasor-MANAGEMENT RELATIONS: A LABOR VIEWPOINT 149 


competition and free access to the 
market for all, is affirmative govern- 
mental action, yet it represents an ex- 
pansion rather than a limitation of free- 
dom. 

The field of labor-management rela- 
tions provides an excellent example, 
first, of the broadening of familiar con- 
cepts of civil rights to the economic, 
field; and, second, of the wave of re- 
pression and retrogression which has 
characterized recent American history 
and which today imperils those con- 
cepts, often—as in the field of labor- 
management relations—in the guise of 
protecting them. 

Labor-management relations are, fun- 
damentally, matters in the economic 
sphere. The issues which give rise to 
unions and, thus, to the phenomenon of 
labor-management relations, are, in the 
first instance at least, economic issties. 
Unions are born primarily as collective 
instruments by which individual em- 
ployees can make their-voice heard col- 
lectively in the determination of their 
economic relationship with their em- 
ployer. This is not to say that unions 
do not have very important functions 
other than the negotiation of agreements 
concerning the terms of the economic 
relationship with the employer. As as- 
sociations of working men they take 
action which they believe to be in their 
interest and in the interest of the Amer- 
ican people on political and social prob- 
lems far broader than the immediate 
economic issue. But these other ac- 
tivities transcend the limits of “labor 
management relations,” and it is to the 
problem of civil rights in labor-manage- 
ment relations that this article is ad- 
dressed. 

Consideration of the problem of civil 
rights in this area must begin with the 
fact that the employee alone has no 
power to enforce his viewpoint with re- 
gard to the labor-management relation- 
ship. The right of the individual em- 


ployee not to work, to work elsewhere 
than the plant in which he is employed, 
or to bargain concerning the terms of his 
employment with the employer, is only a 
theoretical one. As a practical matter in 
most industries and particularly in the 
mass production industries, the employee . 
acting alone has very little choice and 
very little liberty. His liberties are 
limited by the impossibility of removing 
himself and his family from the labor 
market and the relative impracticability 
of transferring them from one labor 
market to another. The individual is 
not' bound to the job by law or by con- 
tract, but he is, if not bound, severely 
limited by economic practicalities in his 
options concerning jobs. 


COLLECTIVE ACTION AND 
INDIVIDUAL LIBERTY 


The problem, then, is to secure within 
this limitation a measure of liberty for 
the individual. It may seem paradoxical, 
but it is nevertheless a basic truth that 
the liberty of the individual is best 
secured by the practice of collective ac- 
tion. It is only by the joining together 
of the individuals employed in any given 


` plant or industry that some measure of 


equality of bargaining power can be 
achieved, This measure of bargaining 
power is fundamentally the only thing 
that gives labor an element of freedom 
in the labor-management relationship. 

_ The protection of civil rights within 
the field of labor-management relations, 
therefore, involves first and foremost the 
protection of the right to organize and 
to bargain collectively, with employers 
on, if not equal, at least less unequal, 
terms. This right is as essential to the 
economic liberties of labor as are the 
tights of freedom of speech, press, and 
religion in the political sphere. In a 
modern industrial society this right is, 
indeed, often of more primary impor- 
tance than the more traditional forms of 
civil rights. It is not without signifi- 
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cance that no totalitarian regime has 
permitted the free functioning of in- 
dependent trade unions. Some have for 
a time relaxed the strictness of their 
controls in other directions, but free 
trade unions are so antithetical to au- 
thoritarianism that they can never co- 
exist with it. 


Tae RIGHT To STRIKE- 


The right to bargain collectively nec- 
essarily implies the right to strike. 
Whether that right is utilized frequently, 
rarely, or never is unimportant. The 
important thing is that the right must 
exist as a background to negotiations. 
The possibility of a strike if negotiations 
fail is the premise and the incentive 
which alone can lead to successful col- 
lective bargaining. Otherwise there can 
be no content to the bargaining because 
there is no terminal point which the 
parties must both attempt to avoid. 
The powers of each party in the event 
of a strike are the equivalents of the 
armies which nations unfortunately must 


have on hand if they are to negotiate . 


their differences. The presence of the 
possibility of a strike, like the possibility 
of hostilities between nations—with the 
attendant costs and losses to both sides 
—is the factor which makes negotiations 
meaningful. 

The notion that the right to organize 
and to bargain collectively, with the 
necessarily attendant right to strike if 
bargaining proves unsuccessful, was a 
right which should affirmatively be pro- 
tected, was slow in developing. It was 
not until the Wagner Act in 1935 that 
it became firmly established as a basic 
principle of American law that there was 
such a right and that infringements upon 
that right were subject to the sanctions 
of federal law. It is now sixteen years 
since the passage of that act; yet today 
the idea that the freedom to organize 
and to bargain collectively is a right of 
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which the employees of this country 
cannot be deprived is still not firmly 
established. Indeed, the passage of the 
Taft-Hartley Act in 1947 was the signal 
for the beginning of a retrogressive 
movement which has continued to this 
day. The Taft-Hartley Act itself is 
both the symbol and the ‘chief weapon 
of a movement which would, in the 
name of civil liberties, destroy or under- 
mine the only forces which can protect 
the liberties of the working man in the 
significant relationship between labor 
and management. 

Because of -the importance of the 
Taft-Hartley Act and the way in which 
it has used, or, rather, misused, the 
ideas of civil liberties, its provisions 
furnish an ideal text for this discussion. 


“Tire WAGNER ACT 


The basic premise of the Wagner Act 
was in line with the oldest traditions of 
democratic liberalism in this country. 
The premise of the act was simply that 
workingmen should have a right to join 
together in collective organizations and 
to bargain collectively with employers 
and that interference with that right 
constituted a derogation of federal law. 
The Wagner Act did not regulate either 
unions or employers. It did not pre- 
scribe the permissible terms.. of the 
bargains which might be reached by the 
parties. It did not require agreement of 
either labor or management. 

In short, the Wagner Act simply en- 
sured that employees would have the 
right to organize themselves without 
employer interference and that employ- 
ers had to recognize labor organizations, 
once chosen by employees, as the legiti- 
mate representative of those employees. 

The act did not require employees to 
join unions. It did not impose collective 
bargaining upon them. Rather, it guar- 
anteed their freedom to choose whether 
or not they wished to bargain collec- 
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tively and ensured that their choice, 
once made, would be recognized by the 


employer. It was thus not a regulation 


of the course of the employer-employee 
relationship but a protection of the em- 
ployees’ freedom of choice as to their 
representatives in that relationship. 

To be sure, the Wagner Act—like all 
other acts designed to safeguard freedom 
—did impose sanctions upon some. Our 
freedom to walk the streets is ensured by 
the existence of sanctions against ban- 
dits. There is thus a loss of liberty— 
properly in such cases called license— 
to some in order to ensure the freedom 
of the community. 

Similarly, the Wagner Act did forbid 
the use of employer pressure to deprive 
the employees of their freedom of choice 
as to bargaining representatives, and it 
compelled them to recognize the results 
of that choice. Likewise, it established 
the principle of majority rule; which 
necessarily implies that the minority 
abide by the decision of the majority 
in the choice of representatives. But 
having imposed these police limitations 
the act went no further. The nature of 
the relationship between labor on the 
one hand and management on the other 
was left to the free negotiations of the 
parties. 

But the Wagner Act is no more. 
Capitalizing on the industrial unrest 
which’ followed the conclusion of World 
War II, a coalition of Republicans and 
reactionary Democrats passed the La- 
bor-Management Relations Act of 1947, 
more familiarly known as the Taft- 
Hartley Act. 


THe TArT-HARTLEY Acr 


The consistent and overwhelming op- 
position of organized labor to the Taft- 
Hartley Act has been called doctrinaire 
and selfish. Labor has been told that it 
should havé accepted the necessity of 
amending the Wagner Act and now that 


RELATIONS: A Lasor Virwpornt 151 


the Taft-Hartley Act is on the books 
should push for ameliorative amend- 
ments rather than repeal. 

‘Such comment ignores the fact that 
organized labor’s opposition to the Taft- 
Hartley Act does not rest solely on the 
particular vicious provisions of the act 
but upon the entire approach and prem- 
ise of the act. For the act is simply 
not a set of “corrective” amendments to 
the Wagner Act. It is a completely and 
totally new approach to the problems of 
labor-management relations. 

The proponents of the Taft-Hartley 
Act began with the proposition that the 
Wagner Act was “one-sided,” that is, 
entirely prounion. ‘Therefore, it was 
argued, there must be balancing amend- 
ments. The error of this premise is ob- 
vious. The Wagner Act was not either 
prounion or antiunion. It was simply 
a guarantee to employees of the right to 
decide for themselves, freely and with- 
out coercion, whether they wanted to be 
prounion or antiunion. 

Having begun with a false premise, 
the proponents of the Taft-Hartley Act 
necessarily arrived at false conclusions. 
It is impossible to “balance” an Act 
which simply guaranteed to worxingmen 
an uncoerced freedom of choice. If re- 
strictions were to ‘be placed on unions it 
was necessary, for the first time, to en- 
ter into regulation of the collective bar- 
gaining agreements between unions and 
management and, at the same time, to 
remove some of the elements of free- 
dom of choice which the Wagner Act 
had guaranteed. 

‘Thus the Taft-Hartley Act is not a 
“balancing,” nor even an amendment, of 
the concepts of the Wagner Act. It con- 
tains an entirely new concept—actual 
regulation of the terms and the nature 
of the collective bargaining relationship 
between management and labor. The 
act prescribes when labor may strike. 
It limits strike objectives and picketing. 
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It makes certain kinds of agreements 
void and unenforceable. It provides for 
injunctions against “certain strikes— 
sometimes on an ex parte basis. 

Regulation, of course, is not neces- 
sarily bad per se. And a recitation of 
the one-sided, restrictive nature of the 
regulation contained in the Taft-Hart- 
ley Act would be beyond the scope of 
this article. What is significant here is 
that the act constitutes a reversal, rather 
than a modification or “balancing,” of 
the simple principles of freedom em- 
bodied in the Wagner Act. č 

The Taft-Hartley Act also directly 
limits those principles of freedom. The 
manner in which it does so provides a 
tragic example of the use of the pass- 
words of freedom to undercut and deny 
freedom. 

Consider, for example, the “free 
speech” provision of the Taft-Hartley 
Act. -Freedom of speech is a traditional 
and supremely important facet of our 
civil liberties. And the sponsors of the 
Taft-Hartley Act purported to be pro- 
tecting freedom of speech when they 
wrote into the act the provision, con- 
tained in Sec. 8(c), that the expression 
of views, argument, or opinion should 
not constitute an unfair labor practice. 
But when we look at the context in 
which this provision operates it becomes 
obvious that this alleged guaranty of 
freedom of speech operates, in fact, as 
a limitation rather than an extension of 
freedom. 

In considering this “free speech” pro- 
vision, it must be remembered that the 
issue involved where a union seeks to 
represent employees is whether the em- 
ployees desire to bargain individually or 
collectively with the employer. The em- 
ployer is the party to be bargained with, 
whether the bargaining be individual or 
collective. While he may have views or 
opinions as to the desirability of union- 
ism, or of a particular union, he is 


hardly in a position to give unbiased 
advice to his employees as to how they 
can best bargain with him. But, he 
can, by virtue of the fact that he is the 
boss, who determines the amount of 
production and controls and directs the 
working forces, intimidate and coerce 
the employees into voting against a 
union. 


EMPLOYER COMMUNICATIONS AND 
COERCION 


Under the Wagner Act the National 
Labor Relations Board properly con- 
ceived its duty to be the assurance of a 
free choice by the employees of their 
representative to meet across the bar- 
gaining table with the employer. The 
Board could properly have said that 
employer communication to the em- 
ployees as to what choice of representa- 
tives they should make for dealing with 
him was, by its nature, improper inter- 
ference with their choice. Such com- 
munications by their nature tend to be 
coercive. 

The Board did not go that far. But 
it did say that communications, speeches, 
and letters should be considered in the 
whole context of employer action. The 
Board knew that such communications 
often were part of a program of anti- 
union conduct designed to prevent a 
free choice by the employees. Hence, 
where it found specific evidence of such 
a program, it held the communication to 
be part of a coercive course of conduct 
and declared it to be an unfair labor 
practice. 

The Taft-Hartley Act changed all 
this. Under the act, an employer com- 
munication cannot be considered coer- 
cive unless it contains within itself 
threats of reprisal or force or promises 
of benefit. Thus, the fact that the em- 
ployer has otherwise engaged in a course 
of coercive antiunion conduct cannot be 
considered in evaluating his communica- 


Fr 


Crv Ricguts IN Lasor-MANAGEMENT RELATIONS: A LABOR Viewpornr 153 


‘tions to his employees. And the fact 
that the employer can, because he di- 
rects the working forces, compel his em- 
ployees to listen to him, can, of itself, 
not be considered. : 

Thus in the name of free speech we 
have the phenomenon of the “captive 
audience.” ‘The employer can, just 
prior to an election, order his employees 
to congregate and force them to listen, 
on working time, to antiunion speeches. 
In such circumstances he can predict, 
although not threaten, that if the em- 
ployees choose the union, production 
will be reduced and that layoffs will re- 
sult. He can, from his lofty position, 
assure them that workers in nonunion 
plants receive higher pay and greater 
benefits. And he need not, and usually 
does not, give the union any oppor- 
tunity to reply. Yet, under the “free 
_ Speech” provision of the Taft-Hartley 
Act, unless the speech itself—without 
regard to context or circumstances— 
contains words of coercion, it cannot 
contribute evidence of an unfair labor 
practice. 

Other provisions of the Taft-Hartley 
Act similarly undermine the guarantee 
of freedom of choice contained in the 
Wagner Act. There is a change, for ex- 
ample, in the definition of “employer.” 
The term employer under the Wagner 
Act was defined to include any person 
acting “in the interest of” an employer. 
Thus, if a synthetic citizens’ committee 
or the local constabulary in a company 
town engaged in terrorism and duress in 
an attempt to deprive employees of free- 
dom of choice in an NLRB election, the 
Board could take note of the fact that a 
free choice had been denied and take 
appropriate measures to obtain an,un- 
coerced expression of employee opinion. 
Under the Taft-Hartley Act, however, 
“employer” is defined to include only 
the actual employer and his agents. 
Thus, in the absence of direct proof of 


a common law agency relationship be- 
tween the employer and those seeking 
to coerce the employees, the Board is 
without power to act and the employees 
can have no freedom of choice. 


REQUIREMENTS FOR WINNING WORK- 
ERS’ Crvi RIGHTS 


This recital of the manner in which 
the act infringes upon the freedoms 
which had been guaranteed by the Wag- 
ner Act could be extended at length. It 
is more important, however, to empha- 
size that, wholly apart from the par- 
ticular provisions of the act, its pas- 
sage -constituted a signal for the re- 
generation of the feudal concept of 
industrial relations. Not manv years 
have elapsed since the days when em- 
ployers in mass production industries 
throughout the country used tear gas 
and militia to prevent their workingmen 
from organizing themselves for collec- 
tive bargaining. Today, fortunately, 
many employers recognize the funda- 
mental right of self-organizaticn, and 
the contest between labor and manage- 
ment as to the terms of the employ- 
ment relationship in their establishments 
is carried on without any attempt on 
the one side to undermine and destroy 
the organization on the other. In those 
industries, unions chosen by the em- 
ployees are accepted and dealt with as. 
the proper and legitimate representa- 
tives of those employees. 

Unthinking persons tend to assume 
that this attitude is universal and per- 
manent. Unfortunately, there are sec- 
tions of American industry, particularly 
in the South, where unions are regarded 
as intolerable interferences in the feudal 
relationship between the employer and 
his employees. In those sections the 
Taft-Hartley Act has provided not only 
the signal but also the weapons for a 
renewed and reinvigorated campaign to 
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deprive workingmen of their freedom to 
choose their bargaining representatives. 

The enforcement of the Wagner Act 
was difficult at best. The duty to rec- 
ognize the unions selected by the em- 
ployees and to bargain with them in 
good faith was, in reality, enforceable 
only peripherally. The Labor Board 
could do no more, really, than to re- 
quire that the external forms of bar- 
gaining be complied with, since it had 
no authority to compel agreement or to 
prescribe the terms of a reasonable bar- 
gain. | 

Such a system could operate only if 
employers were persuaded that the law 
and the Labor Board meant business 
and if they, therefore, abandoned the at- 
tempt to destroy their employees’ or- 
ganizations and instead accepted them 
and bargained with them. What was 
necessary, in short, was psychological 
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acceptance of labor unions and of the 
employees’ rights to have unions bar- 
gain for them. 

Such acceptance had become wide- 
spread—although by no means uni- 
versal—in the twelve years following 
passage of the Wagner Act. But the 
passage of the Taft-Hartley Act under- 
mined that acceptance. Today, labor is 
engaged not only in a struggle to gain a 
proper share of the product for itself 
but in the elemental struggle to obtain 
recognition of the basic civil rights of 
workingmen to organize themselves col- 
lectively. That fight has not yet been 
won. ‘To win it requires a reiteration 
anda re-enactment of the basic statute 
of freedom contained in the Wagner 
Act and the elimination of the statute 
which, in the false name of “balance,” 
has undermined and limited those free- 
doms. 
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The International Outlook for Civil Rights 


By Rocer N. BALDWIN 


N the midst of cold war, “little” wars, 
an armaments race, and a world in 
which force still largely rules, it is only 
common sense to dismiss as romantic 
any visible prospect for universal civil 
rights based on law. But if a function- 
ing world order is to be created when 
present “two-world” conflicts subside, 
the prospective basis for it in law cannot 
be laid too soon. It will not, I hope, be 
dismissed as the professional optimism 
of a reformer to suggest that in that 
sense the prospect is not only not roman- 
tic, but more hopeful than in any pre- 
vious period in the world’s history— 
given the conditions short of war. 
Despite preoccupation with the con- 
tradictory preparations for both avoiding 
and winning a general war, the network 
of international agencies created by the 
United. Nations is carrying on unprec- 
edented activities in a dozen fields of 
peaceful solution of conflict among the 
nations outside the Iron Curtain. Noth- 
ing remotely akin to it has ever before 
marked international effort in extent and 
variety with respect to banking, trade, 
health, food and agriculture, labor, 
cultural co-operation, freedom of com- 
munication, human rights, refugee aid, 
trusteed territories, slavery, technical 
assistance to underdeveloped countries, 
and the rights of women and of minor- 
ities. Official -international action is 
matched by the phenomenal growth of 
private world organizations since the 
war—-over a thousand now being reg- 
istered—-with ninety serving as recog- 
nized consultants to the Economic and 
Social Council, to represent nongovern- 
mental forces. 
In such a context it is natural that 
practical means are being painstakingly 


explored to establish on a world basis all 
human rights—political, civil, cultural, 
social, and economic. Even before the 
adoption of the United Nations Charter 
in 1945, an “international bill of rights’ 

“was the subject of studies and books, 
reflecting a not wholly visionarv goal, 
particularly in the countries with Anglo- 
Saxon traditions of Jaw. The Charter 
itself was chiefly distinguishable from 
the Covenant of the League of Nations 
in its numerous commitments to human 
rights as a major objective. Their im- 
portance to the framers was underscored 
by designating as the only specialized 

` body named in the document, the Com- 
mission on Human Rights. 


ADVANCES MADE 


Considering the disorders of a world 
just recovering from the greatest war in 
history and beset by the fears of an- 
other, it is amazing to summarize the 
advances of six short years toward lay- 
ing a groundwork for universal human 
rights. 

1. A Universal Declaration of Human 
Rights was adopted by an overwhelming 
vote and with great enthusiasm by the . 
U N. General Assembly in Paris in 1948. 
It embodies not only traditional political 
and civil rights, but the newer economic, 
social, and cultural rights. While it is 
a statement of principles without specific 
legal force, it reflects for the first time 
in history a common agreement of all 
but a few nations outside the Soviet 
orbit. Not even the Soviet bloc op- 
posed; it abstained. 

2. A convention of human rights to 
follow up the declaration by a legally 
binding document with provisions for 
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international action is being worked out 
by the United Nations. 

3. A convention punishing the crime 
of genocide was unanimously adopted 
by the 1948 Assembly, and has now 
been ratified by more than the twenty 
nations required to bring it into effect. 
While it lacks international “enforce- 
ment” measures, any ratifying state may 
bring to the International Court of Jus- 
tice a complaint against any other such 
state which it charges with failure to im- 
plement its obligation by national law. 

4. A convention to promote freedom 
in gathering and transmitting news by 
press, radio, and newsreel has been 
adopted by the General Assembly 
(though not yet opened for ratification), 
and a special committee of the General 
Assembly is charged with drafting a 
further convention on freedom of in- 
formation by the same media within 
the nations. 

5. Another convention has been 
adopted to remove customs duties on the 
flow of books and-other printed matter 
between the nations. 

6. Thousands of political and other 
refugees from tyrannical governments— 
or displaced by war—are protected by 
special agencies of the United Nations, 
which guard their rights and maintain 
them until resettlement. 

7. Certain non-self-governing peoples 
have been placed under United Nations 
trusteeship, with protection of their civil 
‘ rights; all others controlled by member 
states are the objects of reports to the 
U.N., and are encouraged to look for- 
ward toward ultimate independence. 

8. A European bill of rights with a 
special commission to examine, and a 
court to hear, complaints of violations 
has been adopted by the Council of 
Europe, effective as soon as the requisite 
number of countries (6 in one case; 8 
in the other) express their adherence. 

These unprecedented advances do not 
fully represent all the groundwork done 
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in extending human rights. Others are 
found in the activities of the United 
Nations Educational, Scientific and Cul- 
tural Organization, the International La- 
bor Organization, the U.N. Commission 
on the Status of Women, the subcom- 
mission on discrimination and the rights 
of minorities, and the International Law 
Commission, and in the projected estab- 
lishment of an international criminal 
court to try war crimes and, prospec- 
tively perhaps, the crime of genocide. 


POSTWAR CHANGES 


The incentives for this wide range of 
new activities and proposals are to be 
found both in the slogans and underly- 
ing purposes of the war against fascism 
and in the revolutionary upheavals since 
the war. Demands for extended popular 
rights have marked the whole series of 
national independence struggles of the 
colonial peoples. Racial subjection of 
darker peoples has become a:living po- 
litical issue in the revolt against “white 
supremacy.” The growth of trade un- 
ions and the rise of socialist or labor 
governments—or leading opposition par- 
ties—have greatly expanded the popular 
base of participation in government, 
with a consequent expansion of all hu- 
man rights. Even in the United States, 
similar forces have created what one 
leading economist calls a “laboristic 
society.” Not only do governments re- 
flect these changes, but hundreds of 


- private citizen agencies throughout the 


world exert the same pressures for in- 
ternational human rights action—pop- 
ularly based political parties, religious 
organizations, chambers of commerce, 
women’s and youth agencies, and the 
associations of intellectuals everywhere. 

But out of the same impulses for 
popular reforms a contrary force has 
widely expanded since the war, which in 
the name of freedom betrays it—that of 
the Communist “people’s democracies,” 
inspired or created by the Soviet Union. 
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Except for regimes imposed by Soviet 
intervention, Communists have capital- 
ized on the struggle for freedom among 
peoples long depressed by poverty 
and injustice, promising revolutionary 
changes through more simply under- 
standable measures than the western 
democratic world has yet offered—tland 
for those who work it, abolition of 
capitalist and imperialist exploitation, 
public ownership of industry, and equal- 
ity and security for all but exploiters. 
As a bright promise of salvation it 
makes a dramatic appeal to desperate 
people or to idealistic intellectuals, blind 
to the black shadow behind it of a 
single-party police-state 
with its censorship, secret police, con- 
centration camps, and forced labor. 

. thus out of the same revolutionary 
` upsurge, six short years have produced 
vast and conflicting changes in the con- 
ceptions and practices of civil, political, 
and human rights among the world’s 
peoples. A third of them now live under 
Communist dictatorships, against a sixth 
before the war. Another third live under 
governments sufficiently democratic to 
yield to change by the ballot, as against 
a fourth before the war. A sixth live 
under old forms of single-party rule— 
fascist, military, or feudal—as against a 
third before the war. The final sixth 
live under colonial regimes, as against a 
third before the war. Thus the peoples 
living under either Communist or dem- 
ocratic governments have greatly in- 
creased, and under reactionary and colo- 
nial regimes sharply diminished. 

The effect on human rights of these 
shifts in the sources of national power 
has been to give them a fresh vitality 
among peoples liberated from fascist and 
colonial rule, and even to draw from 
Communist police states the tribute of a 
meaningless lip service to the same 
popular principles. Thus Communist 
states in the United Nations dare not 
oppose on principle the various human 
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rights declarations. They either abstain 
from voting or rest their opposition on 
the ground that such domestic arrange- 
ments are not subject to international 
interference or control. Behind that 
legalism it is clear that the Communists’ ~ 
defense of dictatorships rests on what 
they interpret as a Marxist concept jus- 
tifying the suppression of admittedly 
desirable freedoms during a period of 
revolutionary transition. 


CONFLICTING ROUTES TO 
COMMON GOALS 


It is this conflict between the eco- 
nomic “rights” of a people’s democracy 
and the political freedoms of the dem- 
ocratic West that underlies the struggle 
over the extension of human’ rights. 
Both sides accept as ultimate goals eco- 
nomic, civil, and political liberties. But 
the Communist side conceives political 
freedoms to be ultimately possible only 
when economic freedom from private ex- 
ploiters is achieved. The democratic 
side insists that only through political 
freedom and civil rights can any people 
win their economic freedom and still pre- 
serve their liberties from domination by ` 
the state. Both sides are sensitive to 
the popular demands to overcome pov- 
erty and injustice, but the Communists 
attack the latter directly as.a revolu- 
tionary tactic, promising an immediate 
salvation—inflicting more evils than 
it cures—while the democratic states 
tackle them indirectly as long-range 
problems less urgent than the struggle 
against Communist domination or Soviet 
expdnsion. Thus the democratic world’s. 
championship of human rights is clouded 
in its appeal to the world’s peoples by 
alliances with anti-Communist or anti- 
Soviet regimes which flout in practice 
the very rights which the West professes 
to be defending. 

The debates in the United Nations 
over these contrary concepts have 
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clearly revealed this gulf not only be- 
tween the Communist and western dem- 
ocratic approaches, but between conflict- 
ing influences in the democratic states. 
The recent General Assembly, rejecting 
a human rights draft that wholly omitted 
economic, cultural, and social rights, at- 
tempted to reconcile the conflict by in- 
sisting that these rights must be, in- 
cluded in some form, as they were in the 
Universal Declaration That they are 
reconcilable with western economic sys- 
tems is indicated. by the recent rapid 
expansion of social security, social in- 
surance, pensions, and other devices of 
the welfare state. 

This reconciliation of principle, if fol- 
lowed in practice, offers the hope that 
the extension of economic along with 
civil and political rights will tend to 
check the response to the false appeal of 
the Communist panacea, and in time 
bring closer together the human rights 
guarantees both among the peoples of 
the Iron Curtain countries and in the 
rest of the world. The dissolution of 
police states, whether of the right or 
the left, will presumably be achieved 
only when the alternative of freedom, 
' based on a convincingly superior demo- 
cratic system, creates effective internal 
and external pressures. 

It is already evident that most of the 
peoples of the world, through their gov- 
ernments and popular associations, are 
committed to an inclusive democratic 
goal of civil, political, and economic 
rights. The principles adopted over- 
whelmingly by the United Nations are 
grounded in the individual and collec- 
tive rights developed in western thought 
and tradition. Almost every article 
of the Universal Declaration begins 
with the phrase “Everybody has the 
right... .” The same concept marks 
the tentative drafts of the covenant to 
be later submitted to the nations of the 
world as a binding treaty, whose pro- 
visions no ratifying government may 
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violate without risking international in- 
tervention. 


LIMITATIONS OF Drarr COVENANT 


This pioneering effort to write into 
international law the rights of the in- 
dividual with sanctions to secure observ- 
ance is so startling to the nationally 
minded that it has prompted unusual 
caution. Too few nations, it is feared, 
are yet ready to observe common stand- 
ards to make any covenant widely effec- 
tive. Thus the Human Rights Com- 
mission’s draft in 1950 confined author- 
ity to file complaints of violations to 
governments, denying to private persons 


‘the right of access to the United Na- 


tions. When it is noted that the United 
Nations now receives in one year from 
such persons some thousands of letters 
and petitions claiming violations of 
rights somewhere in the world, and can 
do nothing but file them, it is plain that 
access limited to governments cannot 
possibly meet the profound if premature 
expectations of aggrieved people every- 
where. 

Because of the gulf between the hopes 
so widely aroused by the Universal Dec- 
laration and the limitations of a draft 
covenant which omitted economic and 
social rights, confined complaints to gov- 
ernments, and provided for little action 
other than inquiry, conciliation, and re- 
ports, the Economic and Social Council 
in Geneva in the summer of 1950 threw 
the whole problem into the Assembly for 
guidance. ‘The Assembly, after long 
debates, rejected more cautious counsels, 
and adopted by an overwhelming vote 
(32 to 8 with 10 abstentions) a resolu- 
tion so far-reaching that it promises to 
chart the way to effective action. It in- 
cludes a study of the right of private 
petition, extension of the covenant to 
non-self-governing areas of a ratifying 
state, and consideration of measures to 
ensure covering all the component parts 
of a federal state like the United States. 
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Various proposals for forthright action 
on violations were referred for study, 
without commitment to any particular 
scheme. 

The intricate tasks of drafting pose 
other difficult questions if a covenant 
is to receive the assent of any substan- 
tial number of governments. May a 
State ratify with reservations as to ar- 
ticles which it is not yet prepared to 
observe or enforce? Shall limitations 
on the exercise of particular rights be set 
forth in the separate articles affecting 
them, or covered in a general clause? 
May rights be suspended in such emer- 
gencies as war or rebellion, and, if so, 
which ones? 

Of ali the debated points, two appear 
to be of major concern: (1) the inclu- 
sion of economic, social, and cultural 
rights, and (2) access to the U.N. by 
private petition. Many of the nongov- 
ernmental organizations have taken the 
position that a covenant without the 
right of private petition is worth no 
more than the Universal Declaration. 
To confine the right to states, they 
argue, is to make a political football 
of a covenant, since no state would com- 
plain against another except to embar- 
. Tass it. 
should extend is a secondary considera- 
tion. If it were unlimited, the U.N. 
would presumably be swamped with 
complaints. One government therefore 
has suggested creating a U.N. attorney 
general to sift complaints, so as to take 
up only those with merit. Other pro- 
posals would consign complaints to 
the recognized nongovernmental agencies 
with presumed competence in handling 
U.N. matters, or to a special group of 
them approved by the ratifying govern- 
ments. 


UNITED STATES POSITION 


In working out this practical problem 
of international action, the pressures for 
a broadly conceived system are now 
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stronger than the earlier cautions. The 
United States, despite its original spon- 
sorship of human rights and its early 
enthusiasm, is now, unfortunately, 
among the cautious. In the recent As- 
sembly debates its delegates were almost 
isolated in a minority on some of the 
critical issues. This unhappy position 
of the United States delegates is ob- 
viously influenced by their justified fear 
that the present United States Senate, 
hostile to domestic civil rights, would 
never ratify a covenant with such ad- 
vanced provisions as those proposed by 
other nations. Experience with the 
genocide convention, which the United 
States sponsored but which the Senate 
has so far failed to ratify, creates a quite 
understandable case for State Depart- 
ment hesitation. But if the United 
States is to maintain its prestige in the 
fight for human rights, so essential a 
factor in its cold-war strategy, it will 
be obliged to risk Senate disapproval by 
conforming far more closely to the As- 
sembly’s guidance. 

But the greatest obstacles to United 
States ratification of a human rights 
covenant, as of the genocide convention, 
lie in two general considerations: (1) 
resistance to yielding any phase of na- 
tional sovereignty to international au- 
thority, and (2) ‘the reservation Gf 
states’ rights. On national sovereignty 
the United States position is often pain- 
fully similar to that of the Soviet Union; 
on human rights especially, a deep fear 
is apparent, not confined to southerners, 
that any international jurisdiction would 
open the way to appeals by aggrieved 
racial minorities above our own courts. 
States’ rights, so passionately asserted 
by southern opponents to the domestic 
civil rights program, equally complicate 
the international program; without a 
specific reservation of those rights, a 
two-thirds Senate acceptance of any 
covenant is at present unthinkable. 
Since that reservation is not a major 
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political issue in other federal states 
(only Canada and Australia of the fed- 
eral states favored it in the Assembly), 
the United States stands almost alone 
as the advocate of a reservation which 
to other countries appears to limit our 
national obligations unreasonably. 


IMPLEMENTATION 


From the beginning of the debates in 
1946 over the prospective international 
bill of rights, the central problem has 
been enforcement—or what in U.N. 
circles is called “implementation,” since 
literal enforcement is impossible. Im- 
plementation is visualized in diverse 
forms: (1) petitions by states, private 
persons, and agencies concerning viola- 
tion; (2) formal inquiries after careful 
screening; (3) conciliation where adjust- 
ments of grievances are possible; (4) 
public reports of findings by commis- 
sions or a specialized agency of the 
U.N.; (5) resolutions by the General 
Assembly calling on a member to redress 
wrongs; (6) reference of legal questions 
to the International Court of Justice or 
a special court on human rights, such as 
was proposed by Australia or has re- 
cently been set up by the Council of 
Europe; and (7) reference to the Secu- 
rity Council where violations of rights 
are closely tied to threats to peace. 

Clearly, for a long time to come, the 
major functions of any implementation 
system will be inquiry, conciliation, 
public condemnation, and occasionally 
judicial decisions. Later, when stand- 
ards are more closely unified in practice, 
stronger tendencies will doubtless de- 
velop toward judicial processes as ar- 
biters of rights, as within the nations. 


A quite definite justification for such. 


a prophecy’is to be found in the steps 
taken by the Council of Europe in 
adopting in 1950 a declaration of human 
rights, modeled on that of the United 
Nations, with provisions for practical 
"application. Both governmental and 
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private petitions are provided: a com- 
mission is set up to examine complaints; 
where action is found to be necessary, 
it may be taken by the Council of Min- 
isters, or failing that, by reference to a 
special court of human rights composed 
of one judge from each member state. 
All procedures which may affect the 
jurisdiction of a member state are sub- 
ject to its consent in advance; but the 
machinery, when once set up, eperalrs 
on all member states. 

No such experiment has ever before 
been attempted; its effect, even in its 
initial stages, should be to encourage 
similar practical provisions in the wider 
world theater through the United Na- 
tions covenant 


COROLLARY EFFORTS 


While drafting an international bill 
of rights is the heart of the United 
Nations efforts for human rights, other 
steps are being taken with less pub- 
lic debate. The Economic and Social 
Council, special committees, and special- 
ized agencies are dealing with slavery, 
still recognized in some twenty-five 
African and Oriental countries, forced 
labor behind and outside the Iron Cur- 
tain, trade union .rights, racial discrim- 
ination, rights of minorities, women’s 
rights, and the welfare of non-self-gov- 
erning peoples. All such efforts directly 
and intimately affect civil rights. In 
the area of world communication by 
press, radio, and newsreel, a convention 
for removing customs duties on books 
and printed matter is open for sig- 
natures. A convention to promote the 
freer gathering and transmission of news 
has been adopted and will be open for 
signatures when a companion document 
on internal freedom of information is. 
completed. 

Slowly in one area or another these 
varied forms of international accom- 
modation and control by agreement are 
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building a network above national sov- 
ereignties—though outside the Iron Cur- 
tain countries. Practical needs deter- 
mine common interests; obstacles yield 
at specific points where nations find 
they have more to gain than to lose from 
co-operation. It seems a fair guess that 
only on that persuasive basis will the 
Iron Curtain countries, or those others 
which like them deny human rights, 


ultimately join the democratic majority - 


of the nations in what they regard as 
forms of freedom useful to them. Such 
constant interventions by the interna- 
tional community as mark economic aid, 
technical assistance, and the projected 
controls of armaments will inspire the 
extension of intervention for those rights 
which the peoples of “closed” countries, 
as of the open, will in time come to de- 
mand. 

Forces loosed in the world by the 
revolutionary shifts in power since the 
war are pushing toward common ends. 
Present two-world divisions will not 
endure. The “one world” concept did 
not come to birth only to meet sudden 
death; it persists. Even the far visions 
of world government, total disarmament, 
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and the abolition of poverty find insist- 
ent expression and support. 


A HOPEFUL PROSPECT. 


In the turmoil of arms, the prospects 
in terms of practical achievements may 
seem dim. But from the standpoint of 
the presumed capacity of mankind to 
order its destinies, nothing is more basic 
to future peace than international guar- 
antees of human rights; for-they repre- 
sent the underlying needs and claims of 
all men and women, to whom personal 
and social freedoms are the liberating 
force to full and creative living. 

Communism offers a patently false 
answer to such aspirations. The de- 
mocracies offer an answer qualified by 
their continuing attachment to old in- 
stitutions of bondage. But the increas- 
ingly common endeavors of international - 
agencies appear to offer more hopeful 
answers, voicing universal aspirations 
rising above particular political or eco- 
nomic systems. Six years of trying to 
lay such a foundation against colossal 
obstacles is proof of a great hope and 
an undying faith as to both the direction 
and the prospects of human rizhts. 
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This study of the current world situation 
is the collective product of a group which 
the London Observer refers to as “some of 
the best brains of the British Service Staffs 
and the Foreign Office.” Nevertheless it 
contains little that is new, and many of 
its conclusions can hardly be accepted by 
Americans. 

The authors examine the nature of the 
Soviet menace at length They conclude 
that collective defense against Communist 
_ expansion in the world outside of Europe 
involves “the creation of situations of 
strength at the points of explosion,” but 
that the carrying out of “this policy on a 
worldwide scale is hkely to remain pri- 
marily the business of the United States 
and the British and Commonwealth Gov- 
ernments, not of the Atlantic community 
as such.” Here and elsewhere in the re- 
port, it seems to be considered that the 
United States has become a partner in Eu- 
ropean imperial adventures in Asia. The 
report ignores entirely the fact that much 
of our troubles in Asia are directly trace- 
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able to the presence there of the European 
imperial raj, making the Russians appear to 
be the natural allies of all these peoples in 
a great holy war for hberation. 

In support of Britain’s position in South- 
east Asia, the report argues that this sec- 
tor is “the Sterling’ area’s greatest dollar 
earner” and therefore must be held in 
status quo at all costs. Nowhere does it 
occur to the authors that this point of view 
must be infuriating to Asiatics, who are in- 
terested in themselves on their own ac- 
count, and that, in the end, Asia cannot be 
won with guns but only by ideas, in which 
the dignity, independence, and well-being 
of Asiatics themselves must play an im- 
portant part. The ominous significance of 
the true ferment brewing in Asia is touched 
on only casually in the single statement 
that “Peking ‘may well become the leader 
of Asian nationalism against the white 
man,” . 

The authors believe that the Kremlin is 
unlikely to launch an aggressive war in the 


-manner of Hitler’s attack on Poland but 


will continue to rely on the Soviet tech- 
nique of cold war What they propose for 
Europe is a force of armor and infantry 
capableéof directly opposing Soviet infantry’ 
and armor at the line of the River Elbe. 
The report estimates the Soviet armies at 
175 active divisions, one-third mechanized, 
with some 25,000 tanks and 19,000 first- 
line military aircraft. Against these num- 
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bers, the Atlantic Pact countries could 
bring to bear twelve scratch divisions at 
most, with less than a thousand fighting 
and bomber aircraft, almost wholly British 
and American. To prevent the immediate 
overrunning of Europe, the authors claim a 
minimum of 50 to 55 divisions are needed, 
one-third armored, and at least one-third 
quartered on the spot in Germany. Under 
the. plan proposed, the “Americans and 
British” are to furnish the “hard core” of 
this “European” army around which the 
other European states would be expected 
to rally. 

The authors seek only “limited” German 
forces. They express the quite rational 
fear that a strong Germany may attempt to 
come to a separate understanding with the 
Soviet Union. They are doubtful of the 
A-bomb and of strategic bombing as agen- 
cies of military decision. They draw a 
dismal picture of the general weakness, 
apathy, and cynical calculation which at 
present consume the will of Europe. 

To Americans an interesting reflection of 
European attitudes is contained in the dis- 
cussion of whether Britain and France can 
afford to rearm “for the third time in half 
a century.” Here the authors draw earnest 
attention to the fact that such an effort 
would call for little in the way of sacrifice 
of social services and living standards, since 
“raw materials, food and war supplies can 
be had in large quantities free from the 
United States” The argument clearly dis- 
closés that Europe expects America to 
place a floor under its present standard of 
living as well as to provide the planes, guns, 
and nuclear manpower necessary to the de- 
fense of both Europe and European colonies. 

WIiILtiaAM B. ZIFF 

New York City _ 


Warp, BarBara. Policy for the West. Pp. 
vii, 317. New York: W. W. Norton & 
Company, 1951. $3.75. 

Miss Ward is an English journalist and 
economist who has resided for several years 
in the United States. Her Policy for the 
West is essentially the policy now being 
followed or advocated by the Truman Ad- 
ministration: stabilization of the Western 
economy (or economies) by full employ- 
ment and a high rate of production, gifts 
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and loans to various countries and regions, 
and reduction of trade barriers; rapid 
armament of the West; and steady sup- 
port of the United Nations. Often critical 
of British policies, she seldom raises any 
objection to those of the State Depart- 
ment. She does, however, scold some of 
the Republicans and, naturally enough, she 
directs several tirades at Soviet Russia. 

After devoting most of her volume to 
economics, Miss Ward declares that eco- 
nomic factors are subordinate to political 
factors and proceeds to tell why she thinks 
so and why she prefers the United Nations 
to world federation or the feceration of 
Europe. Although this last section is per- 
haps the most interesting part of her book, 
especially the last chapter, entitled “Faith 
for Freedom,” the entire work is distin- 
guished by a clear and simple style and 
an uncommon understanding of economic 
forces. 

In short, this is an important book, 
whether one agrees with the author's views 
or not. A comparative statement of the 
tax burdens of the countries of the West 
and more attention to Latin America and 
the Near East might have added to its 
value. The tone of the volume is rather 
optimistic, and the reader is likely to feel 
that the author’s optimism is not shallow 
but based upon a rather profound knowl- 
edge of the dynamics of Western culture. 

J. Frep Rippy - 

University of Chicago 


DUNN, FREDERICK S. War and the Minds 
of Men. Pp. xvi, 115. New York: 
Harper and Brothers for the Council on 
Foreign Relations, 1950. $2.00. 


This book is a thoughtful analysis of the 
possibilities for peace implicit in the state- 
ment of the United Nations Educational, 
scientific and Cultural Organiza-ion’s pre-. 
amble-—-wars arise in “the minds of men.” 
Professor Dunn knows his social sciences; 
and, on the basis of such knowledge plus 
his experience as adviser to American dele- 
gations at UNESCO, he considers ‘the prob- 
lems of communication and of propaganda 
as these can be carried out or encouraged 
by UNESCO. He concludes that, in the 
present state of the world, any attempts to 
influence the minds of men in Soviet areas 
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are hopeless. The practical problem be- 
comes that of communicating with and in- 
fluencing us who are outside. 

From a scientifically informed considera- 
tion, he concludes that the unconscious mo- 
tivations which in large part determine the 
values, opinions, and attitudes of men can 
be altered in three possible ways. First, a 
drastic transformation of the individual’s 
basic patterns could be achieved by break- 
ing down his normal family and other so- 
cial ties. This method has been adopted 
successfully by totalitarian regimes but is 
not one which we of the free world can ap- 
prove. Second, fundamental social and 
economic reforms could be instituted re- 
sulting in greater possibilities of mutual 
understanding. But this would have to 
have the consent of national governments 
and would take a very long time. Third, 
there could be a general educational pro- 
gram. This also would be a very long 
term affair. It appears, therefore, that 
none of these possibilities presents much 
hope in the immediate crisis. What can 
be done? 

Professor Dunn’s positive answers seem 
to reduce to two: he assumes that men’s 
minds can be influenced at least in part by 
reason and thus many of the attitudes and 
values common to all of us can be high- 
lighted and reinforced in ourselves and 
others, and, secondly, he proposes that in 
the processes of communication between 
ourselves and our potential friends much 
more emphasis could be put upon face-to- 
face groups and upon reaching the opinion- 
forming elites. : 

The present reviewer can find no flaws in 
Professor Dunn’s analysis. The reader is 
left, however, with a feeling of deep dis- 
couragement. Professor Dunn’s own mood, 
however, does not appear to reflect a simi- 
lar degree of discouragement. 

Epwarb C. TOLMAN 

University of California (Berkeley) 


McKeon, Rıcaarp, and STEIN ROKKAN 
(Eds.). Demoéracy in a World of Ten- 
sions: A Symposium prepared by 
UNESCO. Pp. xvii, 540. Chicago: The 
University of Chicago Press, 1951. 
$4.50. 
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Democracy in a World of Tensions is a 
series of elaborated definitions of democ- 
racy by thirty-three men of the most di- 
vergent nationalities, traditions, and per- 
spectives. Inspired and sponsored by the 
United Nations Educational, Scientific and 
Cultural Organization, it is inevitably in- 
ternational. To an Anglo-Saxon reviewer, 
the essays by English and American con- 
tributors come nearest to common sense. 
To this, however, exceptions may be taken, 
notably in the communistic propaganda of 
Paul Sweezy, who concludes an energetic 
defense of communism as the only true de- 
mocracy with the prediction that all the 
obstacles to truth interposed by capitalism 
will eventually be overcome (p. 405). 

If the book is conceived as an intellectual 
basis for social overthrow now in progress 
or destined soon to come, some of the 
writers may fancy themselves as Encyclo- 
pedists ushering in the-French Revolution 
or as the American radicals of our cen- 
tury’s first decade, anticipating the New 
Deal by a generation. If that is their self- 
estimate, it will be shared by few of their 
readers. For it is hard to conceive a work 
more remote from reality or from the in- 
terest of the democrat whom these theore- 
ticians seek to comprehend. A mountain 
of semantics extends for some 446 pages, 


-only to be topped by an analytical survey 


of agreements and disagreements among 
the various authors running to another 
sixty-six pages. Appendixes and indexes 
complete a work of 539 pages of some of 
the most abstractly tedious writing in the 
entire field of political science. 

If the political scientist wearies of so 
much hair splitting, the historian will view 
the work more optimistically as an au- 
thentic condensation of mid-twentieth cen- 
tury confusion. He need go no further to 
document the philosophical bewilderment 
behind the slogans calling men to die for 
socioeconomic versus political concepts of 
democracy. 

Particularly abusive of American demo- 
cratic concepts are Ladislaus Rieger, of 
Prague, and Henri Lefebvre, of Paris. Le- 
febvre triumphantly concludes that “All 
roads lead to communism,” p. 160; while 
to Rieger is vouchsafed the apocalyptic 
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vision wherein “A new Man will arise, the 
ruler of the earth and, in the atomic age, 
perhaps even the ruler of other planets— 
the ruler of a new history the curve of 
which will continuously mse toward highér 
degrees of spiritual and material civiliza- 
tion, thus overcoming all lower stages in 
harmony with the cosmic dialectics of be- 
ing” (p. 360). 

Frankly, the reviewer is surfeited. One 
essay at a time in pamphlet form might 
stimulate the imagination or challenge the 
intelligence. Collectively they are parvum 
in multo. 

Lours MARTIN SEARS 
` Purdue University 


Rocker, Rupotr. Nationalism and Cul- 
ture. Pp. xvi, 592. 2nd American 
edition. Los Angeles: Rocker Publica- 
tions Committee, 1947. $4.00. 


This remarkable and provocative book 
in the Spengler, Toynbee vein was written 
in Germany before the Nazis came to 
power, at which time the author fled with 
his unpublished manuscript his one posses- 
sion. Since then it has been published in 
Spanish (1936 in Barcelona and 1942 in 
Buenos Aires), in Dutch (1939), and in 
English, and Yiddish, Portuguese, and 
Swedish editions are appearing. The first 
English edition, translated by Ray E. 
Chase, was published in New York in 
1937 and the present second American 
edition includes a 20-page epilogue which 
applies the theories of the book to the 
present world situation. 

Rocker concludes that “a European fed- 
eration is the first condition and the only 
basis for a future world federation, which 
can never be attained without an organic 
union of European peoples.” By “peoples” 
he emphatically does not mean “govern- 
ments” nor states, for his book attacks the 
state savagely from all directions, making 
it the greatest adversary and obstacle to 
. every cultural development through history. 

He maintains that the quest for power 
is the root of all evil. He finds the ideal 
type of government in the “free communi- 
ties of the Middle Ages.” He has read 
Jefferson and Franklin not as an American 
would but as an European, and many of 
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his dogmatic statements do not hold when 
applied to American history. However, 
the book appears to be gaining adherents 
abroad, and a German edition of it at this 
time might help counteract Russian influ- 
ence in Europe, for Rocker knows the Eu- 
ropean and the German mind and knows 
best what will appeal to it. ; 

This book is a powerful arraignment of 
current Russian imperialism. “The French 
Revolution,” he writes, “had removed the 
old compulsory ties with which roval ab- 
solutism and its twin brother, feudalism, 
had for centuries kept the people in fetters. 
.. . But the Bolshevist dictatorship has re- 
stored the old bureaucracy and the feudal 
ties which had ceased to exist even in 
Tsarist Russia. ... If the Russian exam- 
ple taught us anything it is that Socialism 
without political, social and spiritual free- 
dom is inconceivable, and must inevitably 
lead to unlimited despotism. This was 
clearly recognized by Proudhon, when, al- 
most one hundred years ago, he said that 
an alliance of Socialism with Absolutism 
would produce the worst tyranny of all 
times” (p. 546). Thus the true socialist 
no longer wants socialism as it has turned 
out. j 

This diatribe against the state is vitally 
significant in times when centralization of 
power is proceeding rapidly along so many 
Imes; and, even though the book is ex- 
treme and contains much trite material, it 
is stimulating. The author has read widely 
and can find a happy historical circum- 
stance or situation to illustrate any con- 
ceivable idea that comes to his mind. 
Some of these are farfetched, and not a 
few of his historical interpretations of past 
eras and events are outmoded, while others 
are twisted to fit the argument. This book 
is distinctly not history, but rather a col- 
lection of dogmatic statements regarding 
the evils of the state and of power and of 
religion in any form throughout history, 
buttressed by historical examples. 

According to Rocker, culture, the most 
important thing in the world, has blos- 
somed only when the state was weak, and 
his detailed analyses of classical Greece, 
Renaissance Italy, and the age of musicians 
and philosophers in Germany are extremely 
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interesting and compelling. So also are 
_ bis accounts of the cultural blight of the 
Roman and Hitlerian states. There is 
enough truth to the theses of this book to 
make it worth reading, and any scholar will 
find his own mind greatly sharpened not 
only by Rocker’s logical analyses but also 
by the numerous apt and often epigram- 
matic quotations which he inserts profusely 
throughout the text. The good bibliog- 
raphy contains many titles of pertinent 
books not generally known in this country. 
Oscar G. DARLINGTON 
State University of New York 
Champlain College 


. Brooxmncs Institution, THE. Major 
Problems of United Siates Foreign 
Policy, 1950-1951. Pp. xiii, 416 Wash- 
ington, 1950. $1.50 paper; $3.00 cloth. 


This volume is the fourth in a series of 
annual analytic surveys of the major prob- 
lems of United States foreign policy. As 
in the previous volumes an over-all view 
of the world- situation with special refer- 
ence to the position of the United States 
is presented. Attention is also paid to the 
main problems of American foreign policy 
that loom ahead. = 

The comprehensiveness of the survey is 
impressive. Part One deals with the pres- 
ent position of the United States in world 
affairs. It contains a brief account of the 
key developments in American foreign 
policy from July 1949 to June 1950; a dis- 
cussion of the pattern of international re- 
lations since the end of the Second World 
War; an analysis of the longer-range fac- 
tors that affect the action of the United 
States in world politics; and an indication 
of the tasks ahead. In addition, it contains 
an analysis of the limiting factors in the 
formulation of American foreign policy. 
These factors are domestic, political, and 
other considerations, obligations assumed 
in international organizations, commitments 
entered into by treaty, and the interests, 
objectives, and policies of other states. 

Part Two consists of a survey of some 
of the main problems of foreign policy 
either confronting the United States in the 
summer of 1950 or likely to come up for 
consideration ın the ensuing year. These 
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problems are considered as arising out of 
four functional problem fields and five 
geographical problem areas. The four 
functional fields are: the political, the eco- 
nomic, the military security, and the United 
Nations. The geographic areas are: Eu- 
rope, the Mediterranean and Middle East, 
east and south Asia, Africa, and the West- 
ern Hemisphere. Moreover, ‘the problems 
of the Soviet Union and its periphery and 
the problems of Great Britain and the 
Commonwealth are analysed. ; 

Part Three is a problem paper on the 
security and stability of southeast” Asia, 
which is given as a sample of the type of 
material prepared in the government as a 
basis for formulating foreign policy. 

The, usefulness of the survey is in- 
creased’ by maps and charts and by bibli- 
ographical information. The inclusion of 
a note on the definition of terms, as they 
are used in the book, is a significant im- 
provement over the previous surveys. A 
chronological list of dates of major events 
wotild further enhance the usefulness of 
the volume. 

The aims of the survey as stated in the 
preface are to provide material for the 
teaching of international relations, and, 
more particularly, for the training of -spe- 
clalists in foreign affairs and for use by 
the general public in achieving a better 
understanding of the foreign policy of the 
United States. Unquestionably, the vol- 
ume achieves these objectives. 

GEORGE B. DE Huszar 

Northwestern University 


DENNETT, RAYMOND, and Roserr K. Tur- 
NER (Eds.). Documents on American 
Foreign Relations, Volume XI: January 
1-—December 31, 1949. Pp. xxiv, 728." 
Princeton: Princeton University Press 
(for the World Peace Foundation), 1950. 
$6.00. 


This is the eleventh volume in the in- 
valuable annual series of the World Peace , 
Foundation. Each succeeding volume adds 
measurably to the usefulness of the entire 
collection, which has long since attained 
the well-deserved distinction of being the 
most comprehensive source of materials 
for student, teacher, and author in the 
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fields of contemporary foreign policy and 
world affairs. 


With this volume the editors have 


achieved the goal they set several years ago 
of publishing their collection of documents 
covering one calendar year before the end 
of the year following. This policy, though 
it increases the pressure on the editors and 
their staff of coworkers at the World Peace 
Foundation, will improve the utility of the 
series particularly to those working chiefly 
in current materials. 

Developments in the year covered were 
so crucial and so significant to the present 
crisis in American policy that this particu- 
lar volume acquires a special importance 
quite independent of its place in the gen- 
eral series. The formulation of the Point 
Four program, the consolidation of Com- 
munist control of China, the creation of 
the Council of Europe, the establishment 
of the West German Government, and the 
emergence of the new states of Israel and 
Indonesia, are only a few of the items here 
documented. 

In the postwar power balancing between 
the West and the Soviet bloc, 1949 stands 
out as the year of the North Atlantic 
Treaty—the epoch-making acknowledgment 
by the United States of its stake in the de- 
fense of Europe. The treaty, with sup- 
porting policy statements, and the Mutual 
Defense Assistance Act, which gave it 
teeth, are included here in the most com- 
plete and best arranged set of materials on 
the subject this reviewer has seen. The 
coverage of this subject is typical. For 
breadth and detail of treatment, the work 
is unmatched. To secure access to so great 
a variety of germane materials, the foreign 
policy specialist would need to sift all the 
publications of the United States govern- 
ment and of the- United Nations as well. 


Besides these sources, the editors have» 


wisely drawn on newspaper texts when offi- 
cial texts were unavailable—as for several 
significant Russian items. 

Mechanical aspects of the book main- 
tain the high standards of previous vol- 


umes. The explanatory notes and the ex-: 


haustive index and table of contents help 
guide the reader to the item he needs. 
The editors and their staff workers are to 
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be thanked and congratulated “or a la- 
borious task well done. 
OLIVER BENSON 
University of Oklahoma 


LAUTERPACHT, H. International Law and 
‘Human Rights. Pp. xvi, 475. New 
York. Frederick A. Praeger, Inc., 1950. 
$6.50, 


Whether the enjoyment by all men of 
the basic human rights would produce a 
peaceful world is perhaps a debatable issue. 
Certain it is, however, that the dental of 
these fundamental freedoms to large seg- 
ments of the world’s population constitutes 
a constant threat to the peace and security 
of men everywhere. The democracies of 
the world have given far too little con- 
sideration to the threat to their own sur- 
vival which the suppression of human lib- 
erties in other parts of the world con- 
stitutes. Without the observance of the 
primary human liberties throughout most 
of the world, there is no guarantee that 
reason will govern nor any assurance that 
intelligent self-interest will prevail over 
demagogic emotionalism and power-mad 
fadism. Without the basic human free- 
doms the great lies may remair unques- 
tioned. Without virtually universal hu- 
man liberty there can be no “world public 
opinion” to which the democracies may 
appeal. 

Lauterpacht in this volume treats both 
generally and specifically the question of 
human rights in international law. He 
traces ‘the concept of universal human 
rights back to the wellsprings ot western 
political thought. He shows how the doc- 
trine of universal human rights and the 
basic concepts of present international law 
derive out of common sources, namelv, the 
precepts of natural law. He shows in ad- 
dition, however, that both developments 
were not the product of isolated musings 
by detached philosophers but were prag- 
matic doctrines of men caught up in the 
swift currents of history. The parallelism 
between the legal equality of stazes in in- 
ternational law and the moral equality of 
men in society is well drawn. 

Lauterpacht raises again the question of 
individuals as subjects of the law of na- 
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tions. He finds that today individuals have 
status under that-law not only as objects, 
but as subjects as well. His claims here 
are well-documented and well-reasoned. 

The means of giving practical effect to 
the principle of human rights under inter- 
national law occupies the remainder and by 
far the greater part of the book. The ef- 
fects of the United Nations Charter are 
considered in some detail and the work of 
the Commission on Human Rights is ex- 
amined. The draft of the International 
Bul of Rights is fully discussed-as is the 
Universal Declaration of Human Rights 
proclaimed by the General Assembly of the 
United Nations in December 1948. The 
book concludes with a discussion of the 
proposed European court and commission 
for human rights. 

The book is a substantial contribution 
which international law scholars will find 
closely reasoned and systematically pre- 
sented. Interested lay persons will find it 
a readable and comprehensive treatment of 
one of the vital subjects of our time. 

WrtLiAmM J. RONAN 

New York University 


~Eviis, Howard S, with the assistance of 
the research staff of the Council on For- 
eign Relations and with an introduction 
by Dwight D. Eisenhower. The Eco- 
nomics of Freedom: The Progress and 

Future of Aid to Europe. Pp. xviii, 549. 

New York: Harper & Brothers for the 

Council on Foreign Relations, 1950. 

$5.00. 

What chance does a poor reviewer have 
to summarize in a few sentences 549 pages 
packed with information and analysis? To 

_ be sure, the book is everything its subtitle 
suggests. The first part (pp. 1-84) gives 
a general background of the European Re- 
covery Program. The very first section of 
the first chapter is entitled “The Su- 
premacy of Political Aims,” and the whole 
book never lets the reader forget that it 
deals with economic policy. Yet the whole 
book is thoroughly sctentific in the sense 
that the available facts are carefully pre- 
sented, weighed, and analyzed (though it 
is in the nature of any book like the pres- 
ent one that summary tables must be fre- 
quently used). 
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Four countries are selected for special 
study. For all of them the progress made 
and the role of American aid are shown 
and their problems for the future discussed 
both in terms of what they themselves can 
do and in terms of what remains to be 
done for Americans if they want their own 
political ends achieved. The United King- 
dom receives two chapters (pp 87-174) 
partly because it is obviously of crucial 
importance to the United States, partly (I 
suspect) because more reliable statistical 
information is available for England than 
for any other country; but partly also be- 
cause the English recovery experience is 
especially significant since England was the 
only Western Ally not occupied and with 
its capital equipment and moral fiber rela- 
tively intact. 

The recoveries of Western Germany, 
France, and Italy, the other countries dealt 
with, are more remarkable than is gener- 
ally recognized. Yet all of them have their 
long-run problems which defy quick and 
easy solution. France is the best off, yet 
even here the discussion, for example, of 
the tax system shows that not all is well. 
Germany has, of course, the special prob- 
lems of being a divided and occupied coun- 
try and of having an abnormal population 
structure. And Italy’s traditional problems 
of overpopulation and of capital shortage 
have been seriously aggravated by the war. 

The author’s discussion of the economic 
policies pursued by the governments of 
Western Germany and Italy is an impor- 
tant contribution to the growing literature 
on these policies. These two countries are 
the only European nations with substantial 
unemployment. (Belgium, which also suf- 
fers from underemployment, is quite a dif- 
ferent case.) Their Governments have 
been accused of bringing about this unem- 
ployment and/or of doing nothing to allevi- 
ate it through orthodox budget, financial, 
and monetary policies or through “liberal” 
international trade policies. Budget defi- 
cits, easy money policies, combined with 
consumer and credit rationing and import 
controls, would have made full employ- 
ment possible—so the critics assert. 

Professor Ellis does not avoid these prob- 
lems. But he points out that the facts do 
not point to a deflation in Italy as this 
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term is normally understood; monetary cir- 
culation and production have not fallen, 
though wholesale prices have. Further- 
more, in countries as dependent on foreign 
trade as Italy and Germany the effective- 
ness of so-called Keynesian policies—may 
Lord Keynes forgive this abuse of his 
name—is distinctly limited. The whole 
problem of how much can be done by this 
or that policy is evidently a question of 
more or less; it is quite possible that the 
Italian and German governments and cen- 
tral banks could have done more than they 
actually did to combat unemployment. 
But it is an entirely different matter to 
suggest that the unemployment of South- 
ern Italians or of German expellees could 
have been easily eliminated by what have 
become neoorthodox measures. 

This is quite independent of the fact 
that institutional factors would in Italy 
probably have led to a rapid inflation 
rather then to an increase of output and 
employment since wages there are largely 
tied to a cost of living index, while in Ger- 
many the Occupation Statute does not even 
permit a government deficit except for 
brief periods and in an emergency. In 
other words, the critics of the German 
government chide it for not deliberately 
flouting the constitution which is theo- 
retically enforced by three foreign armies, 
and they quite incidentally forget that in 


fact the German government does run a ° 


deficit because it can’t help it! 

This reviewer inclines to Professor Ellis’ 
stand on these matters—even Professor 
Ellis’ arguments that the accumulation’ of 
gold and dollar reserves by Italy, in pref- 
erence to greater immediate imports of 
raw materials, makes perfectly good sense, 
since these reserves are still only the 
equivalent of two months imports and 
smaller than those of France. 

In Part IM, Ellis discusses “Regional 
Problems and Plans” (pp. 369-464). There 
is no wishful thinking in this part, but no 
defeatist pessimism either. The facts are, 
of course, that Western Europe is neither 
an economic nor a political unit as yet 
(and as Turkey and Greece are included 
by courtesy, it isn’t even a real geographic 
unit), and that, for that very reason, co- 
operation meets severe obstacles. 
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The whole purpose of introducing cus- 
toms unions and of economic integration 


‘would be to increase efficiency by real!ocat- 


ing resources. But, in the first place. it is 
by no means obvious that a Western Euro- 
pean customs union would be preferable on 
this count to the practices of the more 
orthodox liberal policies. In fact, Profes- 
sor Ellis provides us with one of the few 
objective discussions of various measures 
of co-operation. In the second place, the 
more effective measures of integration are, 
the more likely they are to lead to changes, 
and it is these very changes which are re- 
sisted by governments, employers, and un- 
ions alike. 

Whether or not Ellis intended such an 
effect, this reviewer finds his conviction 
strengthened that any measures leading to 
greater liberalization of economies and 
trade not only within Europe but within 
the world, not only would be desirable but 
probably also would be the most practical 
of all alternatives. This does not mean 
that social policy should be scrapped, nor 
that there is little or no room for gov- 
ernment action if individual countries so 
desire. Nor does it mean that all taxes 
everywhere should be reduced: Professor 
Ells points out, for example, that income 
taxes might well be raised in France. But 
it does mean that the more unorthodox 
means of physical planning and of restric- 
tionism are neither as efficient as they are 
supposed to be in the short run nor as de- 
sirable as they are supposed to be in the 
long run. 

The common military and political inter- 
ests of the free world may actually heip to 
reduce some obstacles to changes which 
would be desirable from an economic stand- 
point. Yet Americans, before criticizing 
Europearis too quickly and too easily, might 
do well to remember that they are sitting 
in a glass house, and Professor Ellis has 
not shirked the task of telling them so. 
` All together this is a book which is timely 
—the fact that Mr. Eisenhower who wrote 
the introduction has again become General 
Eisenhower attests to this—but its interest 
transcends the problems of the day. 

W. F. STOLPER 

University of Michigan 
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Woopsripce, Georce (Ed). UNRRA: 
The History of the Umted Nations Re- 
lief and Rehabilitation Administration 
(Three Volumes). Vol. I, xxxv, 518; 
Vol. II, xii, 601; Vol. III, xii, 520. New 
York: Columbia University Press, 1950. 
$15.00. 


A glance at the total number of pages in 
the three volumes of this study would be 
enough to suggest that it is an official his- 
tory of UNRRA, even if-the fact were not 
made clear on the title page. Like so many 
other recent official histories it manages to 
accomplish its major purpose very well in- 
deed. ‘The publisher’s characterization of 
it on the dust jackets as an “authoritative, 
permanently available record” of the pur- 
poses, problems, and accomplishments of 
UNRRA is for once not an exaggeration. 
Woodbridge and his associates have pro- 


duced a thorough, detailed, and eminently - 


competent compendium of data relating to 
the Administration in virtually all of its 
aspects. Although it is the result of the 
labors of a large staff, it has been excel- 
lently integrated and is a great deal better 
written than one might anticipate in the 
case of such a collaborative project. 

The complexity of UNRRA as an inter- 
national body appears clearly in the eight 
parts of Volumes I and H which contain 
the running account of its history. In Vol- 
ume I, Part One describes the formation of 
the organization and sets forth the pur- 
poses and functions of its various branches. 
The next two parts outline the actual 
operating administration of UNRRA and 
study the supply program evolved under 
its auspices. Volume II is concerned 
mainly with the work of UNRRA in the 
field. A section dealing with aspects of 
the field operation common to all countries 
is followed by specific studies of the Eu- 
ropean region, the Far East, and of the 
work of the organization with displaced 
persons, mainly, though not exclusively, in 
Germany. A final section summarizes and 
evaluates the experience of UNRRA. Vol- 
ume III is composed of some ten appen- 
dixes, including a Who’s Who of UNRRA, 
a selected bibliography of printed docu- 
ments, and a generous sample of the ma- 
jor agreements, resolutions, administrative 
orders, and statistics basic to an under- 
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standing of the body. and of the agony of 
a war-torn world it was designed to aid. 

The major fault that this reviewer has 
to find is a certain weakness and timidity 
in analysis. There are, to be sure, sum- 
maries and evaluations sprinkled through- 
out the text, and Part Eight attempts an 
over-all survey. But the sharpness of judg- 
ment and appraisal that might have made 
the volumes even more useful tends on 
occasion to be watered down into a vague- 
ness that contrasts with the clarity of the 
purely descriptive material. For example, 
in the section dealing with displaced per- 
sons a good deal is written—and more 
hinted at—about the relations between the 
UNRRA field organization and the mili- 
tary authorities. But a clear and out- 
spoken assessment of the problems posed 
by this relationship, which might be of 
considerable value in future planning, is 
never really offered. Nevertheless, used as 
their authors must have intended them to 
be used—as a reference work and as an 
aid in organizing the documentary mate- 
rials—these are excellent volumes. They 
will be of inestimable value to the future 
scholar who attempts to write a rigidly- 
limited, interpretive, one-volume study of 
the work of UNRRA. 

Henry R. WINKLER 
Rutgers University 


* Ner, Joun U. War and Human Progress: 


An Essay on the Rise of Industrial Crvt- 
lization Pp. xii, 464. Cambridge, Mass.: 
Harvard University Press, 1950. $6.50. 
It would be a nauseating spectacle 1f we 
were to go to a chain store and without 
further ado purchase a can of human meat. 
Yet there is very little difference between 
this hypothetical practice of cannibalism 
and the reality of war as a solution for hu- 
man uls. The world purchased its freedom 
in two world wars in the twentieth century 
at an astronomical cost, but there is no 
doubt that if total war be maintained it 
will ineluctably end civilization as we know 
it. It has been estimated that the $332 
billion spent on World War I would have 
been enough to furnish (1) every family 
in England, France, Belgium, Germany, 
Russia, the United States, Canada, and 
Australia with a $2500 house on a- $500 
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one-acre lot, with $1,000 worth of furni- 


ture; (2) a library worth $5,000,000 for. 


every community of approximately 200,000 
inhabitants in those countries; (3) a fund 
that would yield enough interest to pay 
$1,000 a year to 125,000 teachers and 
125,000 nurses for an indefinite period; 
and (5) still leave enough to replace the 
wealth of France and Belgium. (Scholastic, 
November 10, 1934, p. 13.) Similar figures 
for World War II would be even more im- 
pressive. 

Until the insane scourge of war is elimi- 
nated from the world, we have no right to 
regard ourselves as civilized end-products 
of the long evolution of man. The key 
problem of modern society is how to avoid 
these periodic descents into barbarism. Cer- 
tainly one of the best ways to achieve this 
goal is to study the past history of war- 
fare. John U. Nef, Chairman of the Com- 
mittee on Social Thought and Professor of 
Economic History in the University of Chi- 
cago, has contributed a brilliant study of 
war and human progress which is without 
doubt one of the most important books 
published in the last fifty years. His cen- 
tral theme is that war is a disease, whose 
ravages have been limited in the past by 
moral, cultural, and intellectual restraints, 
and which has today become malignant. 

Professor Nef traces the history of war 
as a part of the general history of Western 
civilization. Throughout, he makes a care- 
ful synthesis of cultural, industrial, and 
military history. In the first major sec- 
tion, he discusses the new warfare and the 
genesis of industrialism from circa 1494 to 
circa 1640, with attention to invention and 
firearms, the birth of modern science, the 
progress of capitalist industry, and the ma- 
terial and intellectual restraints on war. 
He shows that it was not war, but limita- 
tions on war, which made possible the 
birth and eventual triumph of industrial- 
ism. Spiritual or technological limitations 
on war were imposed by the Platonic tra- 
dition, by the Christian view of nature as 
corrupt and sinful, by the medieval habits 
of craftsmanship which put elegance be- 
fore utility, and by the application in edu- 
cation and politics of moral imperatives. 

‘ In the second major section, Professor 
Nef treats limited warfare and human civi- 
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lization from about 1640 to about 1740, with 
emphasis upon war and scientific and eco- 
nomic progress. Here he shows the gradual 
breakdown of the restraints on war, how 
the ideal of elegance ceased to interfere 
with the production of efficient weapons, 
the development of the idea of general con- 
scription, and the undermining of- moral 
imperatives by philosophical positivism and 
relativism. In the third major section, the 
author discusses industrialism and total 
war, with accounts of the enlightenment 
and the progress of war, the nineteenth- 
century ramparts against war, and the ma- 
terial and intellectual roads to total war. 
He shows clearly how the new industrial 


‘economy cut the ground from under the 


polite manners and intellectual standards 
of the past and how the new science and 
technology created an economy of abun- 
dance and overwhelmingly destructive weap- 
ons. Professor Nef concludes that, if men 
is not to destroy himself, he must renounce 
in large measure the goal of success as the 
guiding principle of thought, labor, and 
even of politics. 

It is a melancholy tale, admirably told. 
A bare outline cannot do justice to this 
great book. Serious students of history 
will find themselves nodding in agreement 
on reading every page. Picayune minds, as 
may be expected, will search greedily here 
and there for minor errors of fact, but they 
will find few slips on which to concentrate 
their “criticism.” Here: is a superb ra- 
tionalist at work, and what he has to say 
merits the attention of all who have wor- 
ried about the plight of modern man. 

Louis L. SNYDER 

The City College of New York 


AMERICAN GOVERNMENT, HIS- 
TORY, LAW, AND POLITICAL 
THEORY 


Pennock, J. Rotanp. Liberal Democracy. 
Pp. xii, 403. New York: Rinehart & 
Company, 1950. $4.00. 

Conservatives who admire the rhetoric 

(and some of the ideals) but distrust the 

logic of democracy are confronted by an 


od 
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appalling dilemma: if they disavow de- 
mocracy, they help to set the stage for dic- 
tatorship; if they resign themselves to de- 
mocracy; they face the loss of cherished 


values. To escape impalement on either. 


horn, conservatives have resorted to re- 
definition; for to control the meaning of a 
word is to retain its symbolic appeal de- 
spite a change in content. 

This, I think, is the significance of Pro- 
fessor Pennock’s book on “liberal democ- 
racy.” It is a defense of democracy where 
democracy is. committed to the general 
tenets of traditional European liberalism; 
it attacks nonliberal or “plebiscitary” de- 
mocracy, in which, according to Professor 
Pennock, majority rule becomes majority 
tyranny and ends in the despotism of dic- 
tatorship. Now one can argue that the 
latter is not democracy at all; and that de- 
mocracy, ifit means anything, means the 
right of the government to pursue “non- 
liberal” as well as “liberal” ends. But if 
we grant an author the right to define his 
terms, the more legitimate inquiry is one 
into the consistency and consequences of 
his definition. 

With respect to such consequences, the 
governing principle of Professor Pennock’s 
book appears to be the restriction of the 
right of the majority to have its way, lest 
that majority move in the wrong direction. 
For example, while freedom is affirmed to 
be a fundamental item of the liberal faith, 
it is a freedom in the pursuit of settled pur- 
poses, not of whims or relatively fleeting 
desires. Professor Pennock is careful to 
distinguish this “true freedom” from the 
view that freedom consists in doing what is 
rational or right; but when he also urges, 
with Erich Fromm, that freedom is allied 
with the “total integrated personality,” less 
certain men may tremble for the freedom 
of those whose integration may never reach 
the ideal. Again, while Professor Pennock 
admits that laissez-faire must give way to a 
moderate and cautious planning (an impgr- 
tant exception to his classic liberalism), he 
remains considerably more upset by labor 
than by corporate power and excludes so- 
cialism (without, however, analyzing or, I 
fear, understanding it). Finally, the rec- 
ognition that judges are less than divine 
and judicial review less than democratic 
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does not deter Professor Pennock from in- 
sisting upon judicial guardianship over pos- 
sible abuses of power. Why judges any 
more than legislators are to be set up as 
guardians of the people and what curbs are 
to be provided to secure the people from 
the excesses of a judicial aristocracy are 
not, however, rendered clear. 

One of the merits of Professor Pennock’s 
book is his prolonged examination ‘and 
critique of certain antidemocratic theories. 
He is impatient with the view that popular 
government is inherently incompetent gov- 
ernment, pointing out that it is dictator- 
ship rather than democracy which fore- 
closes “the processes by which stupidity 
may be leavened and ignorance enlight- 
ened,” and that if each man is not in truth 
the best judge of his own interest, “he is, 
normally, the best respecter of his own in- 
terest and the best defender of his own 
rights.” But in conducting this inquiry 
Professor Pennock often forgets his distinc- 
tion between democracy and “liberal de- 
mocracy,’ and employs arguments that 
democrats but not “liberal democrats” are 
likely to accept, an inconsistency that leads 
him, in different parts of the book, to 
argue both for and against a particular po- 
sition—for example, that materialism and 
secularism are incompatible with democ- 
racy, or that a maximum of liberty is es- 
sential to democracy. 

These considerations apart, the reader 
will find in this book a mature and sys- 
tematic approach to the nature and prob- 
lems of democracy. He may register vig- 
orous exception to certain formulations—I 
do not understand, for example, why ethi- 
cal relativism is a necessary attack on de- 
mocracy; nor do I gain much comfort from 
a reconstruction of natural rights theory 
based on so ambiguous a definition of natu- 
ral right as “a moral right which is inherent 
in man as such and which is therefore fixed 
and immutable.” But there is much insight 
in the author’s trenchant discussions of the 
principles of equality, of the case for a 
pluralistic society, and of the need—in- 
deed inescapable—for an ethical foundation 
on which to rest the democratic principle. 
Above all, perhaps, there is a spirit of” 
tolerance and concern for the rights and 
lot of ordinary men that transcends in sig- 
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nificant measure the binding limitations of 
doctrinal refinement. Davin Spitz 
Ohio State University 


Govutpner, Atvin W. (Ed.). Studies in 
Leadership: Leadership and Democratic 
Action. Pp. xvi, 736. New York: 
Harper & Brothers, 1950. $5.00. 


Professor Gouldner, a University of Buf- 
falo sociologist, has brought together in 
this work some 33 papers, more than half 
of which were hitherto unpublished, He 
has prepared a lengthy introduction and 
humerous contexts with a view toward pro- 
viding a thread or theme. Considering the 
number of authors contributing and the 
diversity of subject matter, the editor has 
succeeded reasonably well in bringing a 
unity to the work. Although styled as a 
“joint contribution by well-known social 
scientists,” the great majority of the con- 
tributors are professional sociologists. The 
volume’s greatest appeal will be for the 
sociologist and social psychologist. Several 
of the papers footnote or comment upon 
studies of leadership by political scientists, 
but no political scientist is included among 
the writers. Perhaps a reason for this is 
that comparatively few professors of gov- 
ernment are engaged in constructive re- 
search into problems of political leadership. 

Some of the papers are easily compre- 
hended, but the unevenness in quality and 
in comprehensiveness, together with the 
fairly frequent use of specialized sociologi- 
cal terms, is likely to discourage the poli- 
tician, the party leader and the civic 
leader who are concerned with leadership 
from a practical and action point of view. 
For similar reasons historians, economists, 
and political scientists who may be un- 
trained in sociology will find several sec- 
tions of the book of limited value and use. 
However, those who take the time and 
energy to go through the studies will be re- 
warded. ‘There are fresh insights into the 
relationships between leaders and their 
classes, groups and environment. Although 
the papers are based, in the main, on re- 
search and case studies, they are more 
analytical and philosophical than descrip- 
tive and statistical. The writers are inter- 
ested in the meaning and significance of 
their data rather than in data for its own 
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sake. The major topics considered are 
leadership among economic and ethnic 
classes, manipulation, “bureaucrats” and 
“agitators,” the techniques of authoritarian 
and democratic leadership, and informal 
leadership. 

One of the most interesting (and likely 
controversial) articles, “Criteria of Politi- 
cal Apathy,” is prepared by David Riesman 
and Nathan Glazer of the Yale Institute of 
Human Relations. The approach taken to 
this historical problem is different from the 
conventional studies which have empha- 
sized nonvoting, little participation in the 
activities of parties and political groups, 
and other indices of apathy. The authors 
first argue that although the “proportion 
of the passive may not have increased in 
recent decades ... there have been far- 
reaching changes in the reasons for pas- 
sivity and in the types of apathy that have 
resulted.” People in the nineteenth cen- 
tury, it is claimed, better understood the 
meaning of their political activity than do 
their present-day descendants. The au- 
thors argue that activity alone is not an 
adequate criterion of participation end that 


“an increase in formal political activity and 


information as such, without too much con- 
cern for the meaning of that activity or in- 
formation, is self-deceiving.” Some of the 
suggested criteria for judging apathy are: 
“competence,” “affect,” “concern with hu- 
man ends,” “concern with the welfare of 
self-and-others,” the “ability to personalize 
distant events,” and the “ability to take a 
critical or independent view of authority.” 
There are those who will question this ap- 
proach to the study of apathy and the au- 
thors immediately concede the difficulties 
“nuances and subtleties” involved. None- 
theless, this paper may be the beginning of 
a new attitude on the factors associated 
with political apathy. HucH A. BONE 
University of Washington 


SwWEEzY, PAuL M., and Leo HUBERMAN 
(Eds.). F.O. Matthiessen (1902-1950): 
A Colective Portrait. Pp. xii, 154. New 
York: Henry Schuman, Inc., 1950. $2.50. 
To write a commentary on a book which 
is both tribute to and analysis of a man 
who was personally as complex as he was 
intellectually great, and whom this writer 
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had the pleasure of knowing though not 
intimately, demands a discipline of elimi- 
nation which your reviewer fears he does 
not possess. 

Many heard of Matthiessen for the first 
time when the newspapers announced his 
suicide on April 1, 1950. Much was then 
made of the political reasons behind it with 
the usual half-information and misinforma- 
tion that accompany such an event, espe- 
cially in days of confusion and fear. 

To be welcomed, therefore, is this little 
book, and for several reasons: It tells us 
of the man, the teacher, the scholar, the 
political activist, of the growth and. devel- 
opment of an unusually sensitive and uni- 
versal character amidst the complexities of 
a world which seems to exist in subdivisions 
of abnormal behavior patterns—~-chacun à 
son goût. More than that, it pays an un- 
usual tribute, for the editors and the many 
eminent contributors, too many to mention 
here, do not forget themselves in the usual 
eulogistic appositions but speak frankly, al- 
most clinically, of the man and his thoughts 
as they felt their impact, of the “radi- 
cal” intellectual who represented an entire 
movement in American thinking. From 
this book then is to be gained not only an 
acquaintance with a man who was worth 
knowing, of his writings which are worth 
reading, but also a look-see into the mak- 
ings of that oft maligned intellectual “to- 
the-left” who today stands little chance of 
defense or understanding by the McCarthys 
or even by the Koestlers. 

Suffice it to say (and this reviewer cer- 
tainly did not go along with some of the 
directions of thought developed by Matty, 
as most people knew him) that whatever 
Maithiessen did say, write, or do, he did 
after much struggling within himself with 
utmost sincerity, courage, and conviction 
that his work was right and good. R. M. 
Goodwin concludes his contribution with a 
quotation from Henry Adams, which illus- 
trates better perhaps than anything else the 
far-reaching influence of Matty, Harvard 
Professor of Literature and Rhodes Scholar, 
who believed correctly enough that life and 
literature are inseparable. Said Adams: “A 
parent gives life, but as a parent, gives no 
more... . A teacher affects eternity; he 
can never tell where his influence stops.” 
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When Matty went to Europe, he wrote 
about it (From the Heart of Europe, 
1948): “I want to write about some of the 
things it means to be an American today. 
This is the chief thing I came to Europe 
to think about ... ,” and he told how he 
went “with a strong conviction of the values 
of American democracy, yet also with what 
I take to be a saving characteristic of 
American civilization’ a sharp critical sense 
of both its excesses and its limitations. .. .” 
To himself he referred as “a Christian and 
a Socialist.” This book contributes much 
to the solution of what to many is an enig- 
matic combination. 

Borts ERICH NELSON 

Hampton Institute 


Forp FOUNDATION. Report of the Study 
for the Ford Foundation on Policy and 
Program. Pp. 139. Detroit, 1949. No 
price. 


This thought-provoking consideration of 
the meaning and problems of human wel- 
fare and of how the richest foundation can 
advance the well-being of mankind is a 
brief but significant review of conditions 
at mid-century and of constructive ways of 
dealing with them. The report is the re- 
sult of over a year of inquiry and planning 
-~including advice from every major seg- 
ment of American life—by a distinguished 
committee of leaders representative of the 
professions, business, and the sciences— 
physical, social, and political. 

Evidence uncovered by the committee’s 


_ researches pointed to the fact that “today’s 


most critical problems are those which are 
social rather than physical in character— 
those which arise in man’s relation to man, 
rather than in his relation to nature.” The 
committee therefore limited its concern to 
the concept of human welfare as expressed 
in the ideals of democratic peoples—“belief 
in human dignity; in personal freedom; in 
equality of rights, justice, and opportunity; 
in freedom of speech, religion, and associa- 
tion; and in self-government as the best 
form of government” With democracy 
now on challenge, the committee concluded 
that the Ford Foundation can “most ap- 
propriately make its entrance into human 
affairs with a reaffirmation of democratic 
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ideals and with the expressed intention of 
assisting democracy to meet that challenge 
and to realize its ideals.” 

The discussion of the problems which 
man faces today, when he stands “uncer- 
tain and confused at a critical point in 
world history,” is particularly significant 
The conclusion reached is that there are 
three areas where attention is imperative: 
overcoming the weaknesses in international 
relationships, to the end that the world 
may have peace; correcting the imperfec- 
tions of our own democracy-——weaknesses 
in our government, our economy, and our 
educational system—so that our country 
may play its full role in building faith 
in democratic objectives; and, underlying 
both of these, the better understanding of 
man himself, so as to aid him in reaching 
that maturity which will make him capable 
of conducting and participating in demo- 
cratic societies which can work together 
harmoniously. 

The Committee outlined five broad areas 
which the Foundation should support: (1) 
“. . activities that promise significant con- 
tributions to world peace and the es- 
tablishment of a world order of law and 
justice.” (2) “. .. activities designed to 
secure greater allegiance to the basic prin- 
ciples of freedom and democracy in the 
solution of the insistent problems of an 
ever-changing society.” (3) “.. . activi- 
ties designed to advance the economic well- 
being of people everywhere and to improve 
economic institutions for the better realiza- 
tion of democratic goals.” (4) “. .. ac- 
tivities to strengthen, expand and improve 
educational facilities and methods to enable 
individuals more fully to realize their in- 
tellectual, civic, and spiritual potentialities ; 
to- promote greater equality of educational 
opportunity; and to conserve and increase 
knowledge and enrich our culture.” (5) 
“ . . scientific activities designed to in- 
crease knowledge of factors which influence 
or determine human conduct, and to extend 
such knowledge for the maximum benefit 
of individuals and of society.” 

WiLMER SHrIeLDs Rich 

New York City 


~ 


Riccs, Frep W Pressures on . Congress: 
A Study of the Repeal of Chinese Ex- 
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clusion. Pp. xv, 260. New York: King’s 

Crown Press, 1950. $3.75. — - 

Pressures on Congress: A Study of the 
Repeal of Chinese Exclusion is a case 
study of a catalytic group which may be 
defined as “a particular type of pressure 
group that is organized specifically to con- 
duct a particular campaign, usually for a 
given piece of legislation.” In this par- 
ticular case the catalytic group was the 
Citizens’ Committee to Repeal Chinese Ex- 
clusion. Although composed of some 250 
persons from 40 states, its brief operations 
were planned at six sessions between May 
and October 1943, at which not more than 
15 persons attended any one meeting. 

This study constitutes a valuable addi- 
tion to the literature on pressure groups for 
its intensive analysis of how the Citizens’ 
Committee obtained the support or neu- 
tralized the opposition of other pressure 
groups while it established the strategy to . 
be followed and expedited the step-by-step 
tactics In a campaign that cost the com- 
mittee less than $5,000. The Committee 
correctly assumed that there was a consid- 
erable body of uninformed good wll that 
could be utilized effectively, especially dur- 
ing the war. It did not attempt to manu- 
facture political pressure but rather to con- 
centrate on releasing forces that already 
existed but were inoperative for the most 
part or not specifically directed. For ex- 
ample, the traditional opposition of the. 
American Federation of Labor tə this re- 
peal legislation was weakened greatly when 
the Citizens’ Committee secured che active 
support of one of the Federation's influen- 
tial local unions, the International Ladies’ 
Garment Workers Union. Similarly, the 
formidable opposition of the American 
Legion was neutralized by creating internal 
resistance to the traditional policy of the 
Legion, particularly among veteran mem- 
bers from the strategic state of California. 

The Committee, in mapping its strategy 
or general plan of campaign, gave careful 
attention to the choice of objectives. Dif- 
ferent groups reacted differently with vary- 
ing intensity, thus necessitating a combina- 
tion of goals that would rally maximum 
support, at the same time that it minimized 
opposition. The demands of church and re- 
form groups for complete equality for all 
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Asiatics had to be soft-pedaled, while pri- 
mary stress was placed on the military im- 
pertance of repeal and on the small quota 
of the 105 Chinese to be admitted. 

The author integrates into a well co- 
ordinated chapter on “Tactics of the Re- 
peal Campaign” four aspects of the day- 
by-day implementing decisions: timing, 
sponsorship, modification, and focus. The 
timing was geared to congressional elec- 
tions, hearings, and reaction to the presi- 
dential veto of the Smith-Connally bill; 
the sponsorship to the strategic regional 
and political importance of members of 
Congress; the modification to maximizing 
the impact of such forces as the Committee 
had released (here, for example, it asked 
the Japanese-American Citizens’ League to 
refrain from testifying at the House com- 
mittee hearings and publicized the support 
of certain high Catholic dignitaries while 
not encouraging Jewish activity for fear of 
* confusion with the more controversial refu- 
gee problem); the Citizens’ Committee’s 
attention was focused on the House Immi- 
gration Committee, on House leaders, and 
on two senators in particular: Senator Rus- 
sell, Chairman of the Immigration Com- 
mittee, and Senator McNary, minority 
floor leader. 

In the section dealing with “Administra- 
tive Pressures,” the author gives passing 
attention to the relatively unimportant and 
neutral position of the President during the 
early period of the campaign. However, 
the Immigration and Naturalization Serv- 
ice, through the consultative activities of 
its Congressional liaison assistant, made a 
real contribution. The restrained but im- 
portant support of the State Department 
for repeal was seen as part of a general 
effort to buttress Chinese resistance against 
Japan. 

To round out the pressures operative in 
the repeal campaign, Dr. Riggs sketchily 
discusses three sets of forces within Con- 
gress: the political parties, the standing 
committees, and regional blocs. Here, we 
learn that the Democratic leaders in gen- 
eral supported the repeal proposal, while 
the Republican leaders at least did not op- 
pose it. The help of Willkie is given credit 
for such Republican approval for repeal as 
was offered. The absence of Senator Hiram 
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Johnson of California, old-time exclusionist, 
certainly aided the repeal advocates. 

The book, while tightly organized, does 
contain a number of repetitious statements. 
However, Dr. Riggs by stressing processes 
—the strategy and tactics of a catalytic 
group—has made a significant contribution 
to studies of pressure politics. He has en- 
hanced the value of the book by an intro- 
ductory analysis of the history of the pas- 
sage of the Chinese Exclusion Laws and of 
the national and.international setting that 
made the passage of the repeal measure 
possible. He closes the volume with rather 
full explanatory notes, bibliographical cita- 
tions, a summary of the Chinese Exclusion 
Laws from 1882 to 1913, and the texts of 
the laws repealing Chinese (1943), Indian 
(1946), and Filipino (1946) Exclusion. 

BELLE ZELLER 

Brooklyn College 


EBERSOLE, LUKE EUGENE. Church Lobby- 
ing in the Nation’s Capital. Pp. x, 195. 
New York: The Macmillan Company, 
1951. $2 75. 


This is a carefully compiled book which 
identifies the religious groups that en- 
deavor to influence the federal government, 
names the causes for which they work, and 
describes the methods used It is a useful 
collection of information which should be 
of particular interest to political scientists, 
sociologists, and churchmen. 

The methods of lobbying used by re- 
ligious groups do not appear to be particu- 
larly original. They use the more respect- 
able techniques used by other groups. They 
are organized to perform two functions, the 
author says: “to inform, advise, and per- 
suade legislators and administrators; and 
to channelize information concerning legis- 
lation and governmental actions to the 
church public.” Protestants may be inter- 
ested in the author’s suggestion that one 
point of Catholic strength is the long stand- 
ing nature of the contacts of Catholic lob- 
byists and their detailed and masterful ac- 
quaintance with many legislative issues. 

The book is chiefly devoted to the pres- 
entation of information rather than the 
presentation of theories or conclusions, but 
the author cautiously advances the hy- - 
pothesis “that in many cases, as agents of 
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the churches rather than representatives, 
church lobbyists promote the causes in 
which groups of church leaders are inter- 
ested rather than the views of church mem- 
bers.” For the student of public opinion 
and pressure groups this is a very impor- 
tant conclusion, but it is so demonstrable 
in the case of the larger organizations that 
it need hardly. have been advanced so cau- 
tiously. In the case of the smaller organi- 
zations, such as those of the tireless Quak- 
ers, it is doubtless less true. 

Few readers will be surprised by the 
statement in a chapter on “Precursors” 
that the Anti-Saloon League is the best ex- 
ample of a politico-ecclesiastical machine 
that this country has ever produced. It 
will come as more of a surprise to find 
Protestants and Other Americans United 
for Separation of Church and State later 
cited as the lobby: which today most re- 
sembles the Anti-Saloon League in organi- 
zation. However, the author does not sug- 
gest that the newer organization will ever 
acquire such power as the League exercised. 
Perhaps more important in the long run is 
the relatively unspectacular work of the 
churches and the interdenominational or- 
ganizations and the religiously inspired or- 
` ganizations devoted to special causes—the 
work that goes on year in and year out for 
aid to the needy both here and abroad, for 
health and housing measures, and against 
war and militarism. This book will give 
the reader an increased understanding of 
the whole. 

CHaries W. SMITER, Jr. 


Arlington, Virginia 


Reppy, ALISON. Civil Rights in the United 
States, Pp. xxix, 298. New York: Cen- 
tral Book Company, 1951. $4.50. 

The mounting issues of civil rights in 
courts and legislatures prompted the dean 
of the New York Law School to undertake 
a service invaluable for teachers and stu- 
dents of political science, as well as for in- 
terested lawyers and laymen. He brings 
together for the first time a study of the 
flood of cases and issues, concentrated on 
the period 1948 to 1950. 

But this is no lawyer’s case book. Though 
done with all the craftsmanship’ of a law 
professor, its material is so packed with 
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controversy and so simply written that it 
appeals readily to the layman. As a ref- 
erence book covering every phase of civil 
rights it has no precedent; it should be a | 
periodic survey. 

Its wide range covers not only the tradi- 
tional civil rights of current debate, but 
military law, labor’s rights, religious lib- 
erty, aliens, and such minor aspects as post- 
office fraud orders. 

Dean Reppy does not attempt to prove 
any thesis. Though he makes his own 
views of controversy clear by comment, he 
has done it with the “fine impartiality” 
credited to him by a committee of fifty 
distinguished New York lawyers who serve 
as sponsors of the study. 

Few who are not professionally close to 
civil rights work would comprehend the 
amazing variety of controversial issues 
which have been aroused and decided in 
the sharpened struggle for racial equality 
before the law, in the conflict aver labor’s 
rights, and in the measures to meet alleged 
subversion of our democracy. Even for 
those close to the issues, Dean Reppy has 
compiled the most useful analysis and com- 
mentary ever made. of a specific krief pe- 
riod in American law. 

Rocer BALDWIN 

New York City 


Barto, ALAN. The Loyalty of Free Men. 
Pp. xxxi, 253. New York: The Viking 
Press, Inc., 1951. $3.00. 


Surprisingly, no writer with a sense of 
humor has yet attempted to demonstrate 
that Senator McCarthy might be a con- 
cealed Communist—-for has he not given 
more assistance than any other person to 
the Communist cause by sowing the seeds 
of hate and fear, the same tactics at which 
Communists are so adept? Absurd as this 
hypothesis is, it nevertheless is indisputably 
true, as Alan Barth points out in his pene- 
trating book, that McCarthy and his co- 


_horts (labelled “Americanists”) are “guilty 


... Of the gravest and most dangerous 
form of disloyalty. ... They are disloyal 
to the principles and purposes that are the 
genius of the American society.” 

In a reaffirmation of democracy’s basic 
values, the author brilliantly demolishes - 
the McCarran Act, the excesses of the 
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House Un-American Activities Committee, 
and the mounting blows dealt to national 
security by excessive secrecy and loyalty 
„requirements in the field of science. He 
writes illuminatingly of the problem of uni- 
versities and intellectual freedom, though 
unfortunately omitting the problems of 
academic freedom arising in the lower edu- 
cational echelons. In one paragraph, he 
destroys the laborious effort of Max Low- 
enthal in his recent book on the Federal 
Bureau of Investigation to pin responsi- 
bility for the Palmer raids on J. Edgar 
Hoover, though he points out the potential 
dangers of an FBI run by a less responsible 
person. 

It is in his treatment of the loyalty and 
security programs that the author has some- 
what swung off the beam in what is an 
otherwise excellent book. While correctly 
pointing out the worthlessness and evil of 
requiring government agencies to waste 
time and money in ferreting out disloyalty 
in nonsensitive positions, his suggested sub- 
stitute for security checks is self-deception. 
He would seek estimates about fitness for 
sensitive positions from past employers, 
teachers, business associates, “and others, 
instead of from gossip by police investiga- 
tors. But it is usually from just such 
sources that “gossip” is picked up by in- 
vestigators; moreover, any accusation of 
Communist tendencies from these selected 
sources would have to be investigated, and 
if hearings are to be dispensed with, as the 
author implies, the individual will never 
have an opportunity to clear himself. 

On a subject matter so complex that a 
Presidential commission has been appointed 
to study it, the book is a sine qua non for 
-him who would understand the problem of 
loyalty today. Š 
HERBERT MONTE LEVY 
American Civil Liberties Union 


McWarrams, Carey. The Witch Hunt: 
The Revival of Heresy. Pp. xii, 361. 
Boston: Little, Brown & Company, 1950. 
$3.50. 

Carey McWilliams has written a timely 
and, indeed, an outstanding book on the 
central domestic problem of our day—the 
national hysteria over Communism. The 
title is not deemed by the author to be a 
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mere figure of speech but an appropriate 
definition of a prevalent phenomenon. The 
analysis proceeds from a description of the 
genesis of our loyalty programs, and of the 
contemporary emphasis upon oaths, to a 
discussion of the procedures of un-Ameri- 
can activities committees, and finally to the 
general attacks upon all alleged Commu- 
nists or “Communist sympathizers ” 

The witch hunt, McWilliams contends, is 
functionally an attempt to maintain ortho- 
doxy through the employment of heresy 
charges as a technique of social control. 
The dominant groups of our nation, fright- 
ened by the forces set loose by World War 
Ii—the movements for colonial independ- 
ence and for socialism—have turned to- 
ward this device to stem economic unrest. 
Politically, “American reaction began to 
give the appeaiance of yielding on the sub- 
ject of racial discrimination while, at the 
same time, stepping up the pressure against 
political and economic dissenters.” The un- 
fulfilled promise of Fair Employment Prac- 
tices and civil rights legislation served to 
divert attention from the extraordinary de- 
terioration of the rights of economic and 
political minorities. The official stamp of 
approval to the heresy hunt emerged with 
President Truman’s loyalty order of March 
22, 1947. 

The technique of the witch hunt is psy- 
chological, not rational. The initial step is 
to breach the Constitutional guarantees for 
the protection of nonconformity and for 
individuality in thinking and in associa- 
tions, in order to establish an “orthodoxy” 
from which to attack heretics. Once 
charges of heresy or witchcraft emerge, 
they cannot effectively be disproved. Those 
cleared by loyalty boards continue to be 
challenged and indeed the loyalty boards 
themselves become challenged. Should a 
victim (such as Owen Lattimore) seek to 
refute charges, his repetitious denials and 
renunciations will not afford convincing 
proof. The power of control emerges with 
the overhanging threat of being called a 
witch, or a Communist. Fortifying the ef- 
forts of the witch-hunters is the age-old 
idea of the “test oath,” deemed esential 
not to assay the loyalty of those swearing 
but to implement conformity while de- 
stroying dissident political ideas. 


Book DEPARTMENT 


Those who chase witches, “McWilliams 
adds, are the victims of the situation no 
less than the witches. In developing this 
thesis, he describes the heresy hunt as a so- 
cial madness based upon paranoid delusions 
that arise from major social dislocations; 
leaders in the delusion turn vengefully 
against a symptom of the social malad- 
justment to-attack it as the cause. The 
“accursed” group, the witches, receive the 
blame for all social ills. Yet force imposed 
to eradicate “error,” he contends, cannot 
permanently postpone social change. 

Written in an easy style, McWilliams ex- 
tensively documents his conclusions from 
the ample quantity of evidence ranging 
from Seattle, to Berkeley, to the District 
of Columbia. He forcefully indicates the 
futility of treating the mania of our day in 
a logical manner. Once one accepts the 
premise that there are witches and seeks 
compliantly to prove that they reside else- 
where, the quest merrily proceeds and gains 
momentum. l 

This book should perhaps be required 
reading for President Truman as well as 
for Senator Joseph McCarthy. 

Cotston E. WARNE 

Amherst College 


WEYL, NATHANIEL. Treason: The Story 
of Disloyaliy and Betrayal in American 
History. Pp. x, 491. Washington: Pub- 
lic Affairs Press, 1950. , $3.75. 

The Constitution of the United States of 
America is the only constitution of any 
nation that defines treason. In its defim- 
tion of this one crime alone the Constitu- 
tional Convention of 1787 at once provided 
for the protection of individual freedom 
while safeguarding the welfare and strength 
of democracy. The enormous progress of 
this step and what it means to us is clearly 
shown in Nathaniel Weyl’s timely study of 
betrayal in America. 

Swift-paced and vivid as a novel, the 
story begins with the European background 
of treason when the crime applied to any 
inferior who betrayed the loyalty due his 
master. At that time tottering thrones 
could not tolerate the hint of opposition, 
and royal coffers were conveniently filled 
with the properties of those who knowingly 
or not crossed the shifting threshold of be- 
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trayal. Tortured deaths of almost incon- 
ceivable horror were the lot of these vic- 
tims. Not until 1867 did a British court 
for the Jast time pass a sentence of draw- 
ing and quartering, while in America the 
minimum penalty for treason had been re- 
duced to a fine of $10,000 and five years 
in prison. 

Along with the growth of nationalism, 
the nature of treason itself charged from 
betrayal of an individual ruler or usurping 
group to betrayal of a sovereign govern- 
ment. However, in the present struggle 
between totalitarianism and world organi- 
zation on the foundations of freedom, loy- 
alty to the nation-state seems to be merg- 
ing into an over-all loyalty to a free so- 
ciety. Thus a traitor tends to be an agent 
controlled by an international machine bent 
on world domination and “the overthrow 
of all govérnments inimical to its totali- 
tarian plans.” 

Mr. Weyl’s portrayal of America’s trai- 
tors and seditionists comes to life with 
vigor and a touch of humor. They are a 


fantastic lot--from the simple and some- 


times simple-minded frontiersman to the 
cultured intellectual. Not all of them were 
“moral beasts.” Thomas Wilson Dorr and 
John Brown, though convicted under the 
law, actually served the cause of freedom, 
according to Mr. Weyl. 

The legal aspects as well as the person- 
alities of this area in our history are han- 
dled with authority and keen judgment. 
Mr. Weyl seems to have done excellent re- 
search on a subject made more difficult: by 
the fact that some of the pertinent records 
are still sealed. | 

In detailing the political and social en- 
vironment, the motives, techniques, and or- 
ganization of the treasonable forces which 
have affected our nation, this book sheds 
valuable light on the problems of today. 

JOHN SPARKMAN 

United States Senator from Alabama 


LASSWELL, HAROLD D., and ABRAHAM KAP- 
LAN. Power and Soctety: A Framework 
for Polttical Inquiry. New Haven: Yale 
University Press, 1950. $4.00. 

This book may be described es a dic- 
tionary of political terms and their socio- 
logical affiliates. 
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Its subtitle is “A Framework for Politi- 
cal Inquiry.” It is difficult to understand 
why the word “inquiry” is included since a 
dictionary is hardly an invitation to such 
an enterprise. It is understandable that 
the authors may think that a very careful 
and rigorous combing of the main terms 
in political science may provide a number 
of clear and crystallized terms, and that if 
these are formulated and given some ex- 
planation, as happens in this book, some 
students may be thereby stimulated to 
pursue inquiry. 

Is this assumption true? Is it, indeed, 
an assumption? ‘The answer to the first 
question is very doubtful. The answer to 
the second is quite uncertain from the na- 
ture of the book, in spite of the title. 

It would seem to me that a far greater 
stimulus to inquiry would be any deep and 
rich study of actual political behavior, or 
any strenuous attempt to answer a signif- 
‘cant problem in political thought or ac- 
tivity. 

If the implication of “inquiry” is not 
pressed, what is the value of the contents 
of the work as a dictionary? 

The authors have made a very valiant 
and valuable attempt to “clean up” the 
terms used in political conversation—such 
terms as persons, groups, influence, power, 
symbols, functions, and structure. . For 
these, as they say, are “the basic concepts 
and hypotheses of political science”; and 
they have attempted the “clearing away of 


prejudices which obscure the nature of the _ 


state.” 

They have used the well-known texts in 
political science of the past and present 
generation as the places from which to cull 
the terms, so frequently, if not always, 
used with a personal, party, or local bias. 
The authors have purged them from the 
bias and presented a quite rigorously de- 
fined set of terms connected in an intelli- 
gent pattern of political behavior. This is 
a great service to political scientists. 

However, something more must be added. 
First, do the authors give us the best of 
their own freshness and vigor through this 
means of expressing themselves? They use 
the works and definitions of men mainly of 
the past generation; the “usual” people are 
quoted. One asks continuously, where are 
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the new inquiries, and where are the results 
of new thought? Secondly, supposing that 
the terms have all been truly scraped clean 
of bias, and the student of politics is now ` 
presented with the terminology and instru- 
ments. Can he possibly use the termi- 
nology? Can he, in his own inquiries, com- 
bine these severed and streamlined defini- 
tions in a way to explain the situation as 
he sees or cogitates, considering that there 


-is a common terminology available and that 
- his education has for over twenty plastic 


years been conducted in an English which 
ig common, turgid, and warm? I wonder 
whether the isolation of the icy crystals or, 
to change the figure, of steel scalpels is 
feasible as an instrumentality in a field 
where human behavior is the body and 


soul of the science and where it is ex- . 


pressed in the common language, which in 
politics, of all human enterprises, has been 
sophisticated for three millennia? 

For one thing, there are too many of 
these antiseptic terms for the power of as- 
similation of any student. It is hke asking 
the student to learn a whole language and 
Chinese ideographs, rather than to learn 
either an alphabet or mathematical symbols 
which can then be combined by the in- 
genuity of the student to make words and 
phrases or formulae and promote thought, 
inquiry, and effective communication. 

Now, supposing a student could assimi- 
late Lasswellian, so that it became not onl 
his lingo, but also his thought process. 
Could anyone else understand him and the 
account of political behavior he presented 
after he had made and reported his re- 
search in these terms, even if that person 
had also learned the vocabulary by heart? 
I doubt it. 

Perhaps, for the advancement of politica’ 


_ science, it is better to be more explicit than 


the definition allows, and to use discursive 
locutions rather than to compress the rich- 
ness of life into capsules; and this holds 
good for knowledge and communication. 
We may perhaps learn more and discover 
more by an educated English like that, for 
example, of Matthew Arnold, occasionally 
combining its sensitivity and flexibility with 
“scientific” terms and “jargon.” 

I should have thought that the example 
of Jeremy Bentham would have advised 
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against the continued efforts to scrape the 
meat of meaning off the bone of definition 
in the expectation that the bone is the 
scientific reality. What remains of the 
thousands upon thousands of pages of 
Bentham’s remarks on and inventions of 
terminology? Ten words. But much re- 
mains, and is ever fermenting, in his theory 
and its application to political activity 
itself. 

It has taken Mr. Lasswell some twenty- 
five years to arrive at this valuable work. 
Could the years, however, have been ap- 
plied to better advantage for political sci- 
ence if spent in deep extensive studies of 
persons in action (say Thomas More, as 
by Chambers, or Woodrow Wilson, as by 
nobody hitherto); stretches of politico- 
social history (say, the background of the 
seventeenth and eighteenth centuries, as by 
Willey); stretches of political history (say, 
the collapse of France in 1940 or Stalin’s 
rulership); or crucial situations (as, say, 
the Pearl Harbor disaster, on which forty 
volumes of testimony lock down and no 
political scientist looks up)? Beware short 
cuts! 

HERMAN FINER 

University of Chicago 


STEWART, FRANK Mann. A Half Century 
of Municipal Reform. Pp. xi, 289. 
Berkeley: University of California Press, 
1950. $5.00. 

The National Municipal League, an or- 
ganization of civic betterment associations 
and interested individuals, has been the 
head physiciah at the bedside of ailing city 
governments for more than fifty years. Its 
medicine chest has been stocked with short 
ballots, nonpartisan elections, proportional 
re Lesentation schemes, city manager plans, 
popular legislative procedures, and admin- 
istrative Improvements. From these it has 
compounded model charters, model en- 
abling acts, and model state constitutions 
for general acceptance and particular pre- 
scriptions for individual cities. It has been 
at once the inspiration and the chief coun- 
sel for most of the civic reform movements 
of this century in the United States. 

Professor Stewart in A Half Century of 
Municpal Reform has chronicled the his- 
tory of the League and has attempted, I 
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believe fairly, to assess its influence upon 
American municipal politics. To it be- 
longs a substantial share of the credit for 
the remarkable improvement in the man- 
agement of civic affairs which has occurred 
since Lord Bryce characterized our city 
governments as “the one conspicuous fail- 
ure of the United States.” 

The National Municipal League was born 
in 1894 out of a conference in Philadelphia 
of a number of local reform associations in- 
spired by certain civic leaders of New York 
and Philadelphia. It soon came to em- 
brace most of the city reform movements 
and most of the responsible civic leaders 
identified with these movements. It has, 
however, largely remained under the influ- 
ence of eastern leaders up to the present 
time. 

The striking thing about the tele un- 
folded by Professor Stewart is the great, 
although gradual, change ın the character 
of the League’s membership in the half- 
century of its history. Well into the dec- 
ade of the thirties, the leaders of the 
League were nonprofessional, disinterested 
laymen commonly of great prominence in 
their communities, most of whom attended 
upon its deliberations and struggled in 
camera to fashion acceptable solutions to 
municipal misgovernment at some sacrifice 
to their business and professional interests. 
Today, attendants at the League meetings, 
the authors of the articles in its magazine, 
and its most persistent supporters are al- 
most entirely professional researchers, pub- 
lic officials, and professors of government. 
Municipal reform has become institution- 
alized. It has, perhaps, also‘lost its popu- 
lar appeal, 

Although Professor Stewart’s book is not 
the liveliest essay on this subject that I 
have read, it is well organized and carefully 
written. He has meticulously documented 
his statements. There is an extensive bibli- 
ography and a good index. 

Wurm H. YOUNG 

University of Wisconsin 


MosHER, Writiam E., J. Donato KExrncs- 
LEY, and O. GLENN STAHL. Public Per- 
sonnel Administration. Pp. m, 652. 
Third edition. New York: Harper and 
Brothers, 1950. $5.00. 
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This volume, first published in 1936, re- 
mains the sole general text available in the 
field of public personnel administration. 
Its solitary eminence in this respect is at 
once testimony to its worth and a crucial 
test of its adequacy. Introducing the third 
edition (in largest part the work of the new 
co-author, Dr. Stahl), the authors report 
that “it is reassuring to find that almost all 
of the important principles laid down in 
the earlier editions have stood the test of 
time.” There has been, however, a major 
reorganization of the material and a con- 
scientious bringing up to date of the factual 
material. The most striking aspect of the 
revision is the inclusion of two wholly new 
chapters: “The Operating Personnel Office” 
and “International Personnel Administra- 
tion.” The chapters on “The Human Fac- 
tor” have been substantially expanded. Be- 
lieving that personnel administration has 
“arrived” as an accepted and respected 
phase of public management, the authors 
state that their emphasis now “‘is less on 
the need for basic reform . . ` and more 
[on] the problems of selection and devel- 
opment of personnel within a public juris- 
diction and to human relations considera- 
tions involved in modern management.” 

Basically, the third edition represents the 
merits and the defects of the earlier edi- 
tions These merits include a complete 
and systematic review of the growth and 
the methods of public personnel adminis- 
tration, an analytical appraisal of the al- 
ternatives in the techniques available to 
public personnel agencies, and a sustained 
optimism concerning the values of person- 
nel administration now embodied in estab- 
lished concepts “subject to the test ofvex- 
perience and critical research.” 

The defects are more basic. There is a 
preoccupation with formal personnel meth- 
odology, an imprisonment within an ap- 
paratus of procedures, which obliterates 
fundamental questions of public policy con- 
cerning the bureaucracy and its great re- 
sponsibilities (one looks in vain, for ex- 
ample, for discussions which would apply 
to the civil service in the United States the 
penetrating insight of Kingsley’s Repre- 
sentative Bureaucracy). This preoccupa- 
tion with techniques also renders super- 
ficial, even artificial, the authors’ efforts to 


THE ANNALS oF THE AMERICAN ACADEMY 


emphasize the factors of motivation, mo- 
rale, and other “human relations” aspects 
of administration; especially is this inhibi- 
tion revealed in the narrow conceptual 
range of the chapter on training. There is, 
in fact, an implicit conclusion throughout 
the text that the basic pattern of public 
personnel administration is now “set,” that 
the future is to be concerned with the re- 
finement of familiar methods. This judg- 
ment is made most explicit in the “General 
Conclusions” which repeat, with munor 
variations only, the paragraphs of the 
1936 edition. The notion that public per- 
sonnel administration in the United States 
in 1950 has an adequate body of theory 
and a genuinely relevant system of meth- 
ods, with which to participate friutfully in 
an expanding and increasingly crucial pub- 
lic administration, 1s a parochial view con- 
fined to the personnel specialists alone. 
WALLACE S. SAYRE 
The City College of New York 


GREBLER, LEo. Production of New Hous- 
ing: A Research Monograph of Efi- 
ciency in Production. Pp. ix, 186. New 
York: Social Science Research Council, 
1950. $1.75. 


This volume is a remarkably thorough 
study of the principal factors bearing on 
the production of housing, with particular 
emphasis on research projects necessary to 
assist our understanding of many of the 
still unsettled problems in this highly com- 
plex field. 

That this monograph raises more ques- 
tions than it answers is obviously inten- 


‘tional and inevitable, since it is designed 


to stimulate a more intensive study of one 
of our nation’s most important economic 
problems. Mr. Grebler emphasizes, on al- 
most every page of his analysis, that lack 
of precise information which has for so. 
many years made the field of housing 
rather one of politics than of economics. 
With no failure to appreciate the inten- 
sive study displayed in this work as to the 
factors governing efficiency in the produc- 
tion of housing either for sale or for rent, 
and the facts needing accumulation to pro- 
vide a better understanding of the housing 
market, one may very properly raise the 
question as to whether, if all this knowl- 
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edge were at hand, one would then be in a 
position to understand either why ade- 
quate housing has not been constructed 
over the past thirty years or why such 
sharp cyclical fluctuations are observable 
in the history of its construction. 

This is no criticism of a very thorough 
analysis of the unsolved problems of the 
industry, since it is obvious that two fac- 
tors are involved in almost every phase of 
activity in this field. One is the economic 
factor, which Grebler has very thoroughly 
considered; the second, equally important 
in its bearing upon construction and de- 
mand, is psychological and more easily de- 
tected by its consequences than measured 
by any system of statistical or economic 
analysis. It revolves about the question— 
what do people—at any one period in their 
lives or at any one period in the history of 
the nation—desire so eagerly that they are 
willing to mortgage their futures “to at- 
tain it? i 

The credit extended for the purchase of 
motor cars, television sets, washing ma- 
chines, refrigerators, and other niechanical 
devices and the monthly cost of mainte- 
nance of these devices appear tohe factors 
of very large importance in thé-‘ability of 
famulies at every income level but the high- 
est either to purchase or rent hotsing ade- 
quate to maintain a proper standard of 
living. 

Since these devices are extensively and 
powerfully advertised, while housing is not 
to any comparable degree, it appears in- 
evitable that the expenditure pattern de- 
- veloped by modern industry in its appeal 
to the public deserves equal consideration 


with all the factors of cost and Jemand so . 


ably analyzed in Mr. Grebler’s study. 

I do not believe that the housing prob- 
lem, except as it concerns thoge of very 
low income, will ever be understogd with- 
out a much more intensive study of alter- 
native demands upon consumer Purchasing 
power and, perhaps, until the word “homes” 
replaces the word “houses” in ovr, analysis 
of the problem. Roy TON 

Pennsylvania Planning Board *- 

Harrisburg, Pennsylvania 
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PEKELIS, Avexanper H., Law ånd Social 
Action: Selected Essays. Edited by 
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Milton R. Konvitz. Pp. xi, 271. Ithaca, 
New York: Cornell University Press, 
1950. $3.50. 


Alexander Pekelis was a cosmopolite. 
Born in Russia, he was educated.in Ger- 
many, Austria, Italy, and England; his pro- 
fessional career was divided between Italy, 
France, and America; and he died in his 
forties, a professor at the New School for 
Social Research. His interests were as 
broad as his background; they were not 
confined by the fences that traditionally 
divide our academic fields. By training he 
was a lawyer, but the law was merely a 
mold in which to pour ideas; the ideas ' 
would have -been as broad, as simple, and 
as clear if the medium had been economics 
or sociology or political science. 

Law and Social Action is not a treatise, 
not a warmed-over potpourri. It is a col- 
lection of essays posthumously edited by 
Mr. Milton R. Konvitz, essays that range 
widely in length and subject matter, many 
of them.papers presented to the Graduate 
Faculty Seminar of the New School. They 
are alike in that the discussion is patterned 
against a legal backdrop. They are alike in 
that they show a maturity of thought, a 
liberalism of outlook, and a simplicity of 
expression. The subjects, however, are 
quite unequal in public interest. 

With the knife of a kindly surgeon, 
Pekelis carves up ‘the popular misconcep- 
tions of the “Jurisprudence of Welfare”: 
it is no easy solution, he says, of social or 
legal problems; it is only a means,’an in- 
vitation, to a much more difficult solution. 
In “Governments and Constitution,” he 
affirms the right of individuals to do things 
that are properly forbidden to Govern- 
ment: “let us not try to reduce society to 
an agglomeration of due process robots or 
of equal protection automatons.” And in 
discussing “private governments,’ as he 
often does, he points out that, if you want 
to put others in chains, it is unnecessary 
and indeed foolish to become a public off- 
cial, subject to constitutional limitations 
and popular controls, when in a private 
capacity you can achieve your purpose in- 
conspicuously: “if you can stop the sale 
of a book as chairman of the Booksellers’ 
Board of Trade Committee, it is senseless 
to try to become Boston’s chief of police.” 
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These essays are too sharp to be schol- 
arly, too diverse to point a path to legal 
wisdom. They can well -be used as a 
stimulus to teachers and to students. They 
will effectively shatter illusions about au- 


thority and tradition—which may itself be. 


the beginning of scholarship and wisdom. 
GEOFFREY May 
Norton, Massachusetts 


BROGAN, Denis W. The Era of Franklin 
D Roosevelt. Pp-lx, 382. New Haven: 
Yale University Press, 1950. $6.00. 


To the fifty previously publisher volumes 
of the “Chronicles of America,” which 
trace our historical development to the 
time of Woodrow Wilson, there have now 
been added, under the editorship of Pro- 
fessor Allan Nevins, several new volumes 
which bring the story down to the present. 
The Era of Franklin D. Roosevelt by Pro- 
fessor Denis W. Brogan of Cambridge Uni- 
versity is devoted mainly to the domestic 
problems of the New Deal, but it places 
them in their proper world perspective. 

Professor Brogan has long been recog- 
nized as a thorough student of American 
history: and politics and in this new vol- 
ume he has succeeded admirably in pre- 
senting the most significant accomplish- 
ments of the New Deal without encumber- 
ing his narrative with nonessential: details. 
- He who wishes a short but accurate ac- 
count of the dozen hectic Roosevelt years, 
presented with good humor and sparkling 
wit, should not overlook this volume. 

After a brilliant introduction in which is 
_ described the widespread demoralization 
wrought by the depression of early 1930's, 
come chapters dealing with the National 
Recovery Administration, Agricultural Ad- 
justment Administration, Tennessee Valley 
Authority, and various relief agencies. 
Other interesting sections sketch the rapid 
progress of labor organization under the 
provisions of the National Labor Relations 


Act and describe the more striking charac- 


teristics of the four Roosevelt campaigns. 
One of the most discerning chapters of 
the volume is that devoted to the bitter 
political conflict over the Roosevelt court 
proposals. The author shows a keen wn- 
derstanding of the significance of the Su- 
preme Court in our political system. Even 
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unsophisticated readers, indoctrinated with 
the myth of judicial impartiality in the in- 
terpretation of the Constitution, may begin 
to wonder whether there is not more going 
on here than is implied in the judicial dic- 
tum that the function of the court is sim- 
ply to “lay the article of the Constitution 
which is invoked beside the statute which 
is challenged and to decide whether the 
latter squares with the former.” 

The author is objective in his treatment 
of the issues and accomplishments of the 
New Deal. He by no means minimizes the 
inconsistencies and the cost of various gov- 
ernmental experiments but shows plainly 
his sympathy with the aims which moti- 
vated the administration. - His final para- 
graph admirably sums up his over-all judg- 
ment as follows: 

“That the New Deal had not saved 
America from every serious threat to its 
prospefity and security was evident by 
1939. That it had not destroyed the power 
of American society to save itself in a still 
greater crisis than that of 1933 was evi- 
dent by 1945. That it had, on the whole, 


-helped, not hindered that society to make 


ready for the crisis of World War TI is not 
provable though it is probable. One basic 
that it had done, the basic thing it had 
done, was to keep alive in the breast of 
the average American the faith that this 
was still the last best hope of earth and 
that the poorest and most disinherited were 
sharers in the common assets of the Ameri- 
can people and their own salvation part of 
the general welfare.” 
ELMER D. GRAPER 
University of Pittsburgh 


‘Isety, Jerer A. and Pam A. Crowt. 


The U. S. Marines and Amphibious War: 
Its Theory and Its Practice tn the Pa- 
ctfic. Pp. x, 636. Princeton: Princeton 
University Press, 1951. $7.50. 


The late Colonel John W. Thomason, 
Jr., United States Marine Corps, noted 
author, in his account of The Marine 
Brigade-~1917-1918, wrote: “. . . There is 
transmitted a certain bloodstained glory, 
peculiarly of the Marines and the U. S. 
Naval Service. That was the Marine 
Brigade.” The scholarly, factual history 
under review emphasizes the detailed plan- 
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ning and training by which victory and 
“bloodstained glory” of the Marine Corps 
is achieved. This study is a must for all 
students of amphibious warfare and pro- 
vides a suitable textbook or valuable col- 
lateral reading in officers advanced training 
courses for amphibious operations. 

The authors make it clear that in no 
way or manner is this an official history of 
the Marine Corps in World War II. In 
fact, the agreement made between Prince- 
ton University and the Commandant of the 
Marine Corps as approved by James V. 
Forrestal, then Secretary of the Navy, was 
that apart from the rights of the Marine 
- Corps to correct factual data and delete in 
the interes tof security regulations, the 
Commandant “will have no competence to 
alter or modify the findings of the authors 
or the conclusions reached in this study.” 
This was as it should be, because after the 
records and reports were examined and re- 
sponsible officers interviewed, authors Isely 
and Crowl had a clear field for objective 
criticism as well as praise, 

The first three chapters on evolution: of 
doctrine and training for amphibious war 
1942-1943 is valuable background for stu- 
dents of warfare. Here we learn of the 
early. studies and those exercises and op- 
erations upon which subsequent full scale 
battle doctrine and operations were based. 
Here the reader begins to sense the highly 
specialized field of the amphibious assault 
We learn of the pioneer work that pro- 
duced the Tentative Manual for Landing 
Operations published by the Marine Corps 
Schools in 1934. The Navy adopted it 
with some revisions in 1938 under the title 
Fleet Training Publication 167, and this 
version was copied largely verbatim by the 
Army in 1941 as its first basic field manual 
for landing operations. 

From Chapter IV, “Background for 
Guadalcanal—the Decision to Attack,” 
through Chapter XI, “The Supreme Test— 
Okinawa,” there is recorded a succinct, in- 
teresting, sufficiently detailed account of 
the slow, bloody advance of the Marines 
and other U. S. forces to the westward and 
northward in the vast Pacific Theater. 

This well indexed treatise of distinction, 
based on actual battle plans and operations, 
has 23 simple but adequate maps that will 
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give the reader a clear picture of all op- 
erations. 
LELAND P. LovETTE 
Vice Admiral, U.S.N. (Ret.) 
Washington, D. C. 


Warre, W. L. Bernard Baruch, Portrait 
of a Citizen. Pp. 158. New York: Har- 
court, Brace and Company, 1950. $2.00. 


Bernard Baruch emerges from this “Por- 
trait of a Citizen” by Mr. White as one of 
the truly great- Americans of our times. 
The study is an intimate one and tries with 
great success to put Baruch against the back- 
ground of his remarkable father, a physi- 
clan and a man of honor, and his ancestry 
that dates back in New York to 1696 to a 
trader, Isaac Rodriquez Marques, who pos- 
sibly “had been a pirate.” The portraits 
of Baruch’s family, including his remark- 
able mother, Belle Wolfe, speak with can- 
dor and simplicity of the high-minded and 
devoted background of his ancestry. 

From the little town in Camden, South 
Carolina, where the Baruchs had been 
among the gentry, and from the plantation 
of Saling Wolfe, which had been held to- 
gether even after the ruin of the Civil War 
and Reconstruction, young Bernie was 
plunged into the strange life of New York. 
He learned boxing with such effect that 
he became reasonably celebrated, and he 
quickly took the measure of educational 
institutions, the public schools, and the 
City College of New York. 

Jt was in Wall Street, however, after a 
somewhat meteoric career as a boy wonder 
in finance and in summer work in the gold 
mines of Cripple Creek that Baruch found 
his talents put to the best use. After ups 
and downs in the “Street” and a marriage 
in the Episcopalian Church to Annie Grif- 
fen, Baruch achieved at a very early age a 
seat on the Stock Exchange and some ex- 
perience, both profitable and painful, with 
Thomas Fortune Ryan and other operators 
of that hectic period. 

Retrospectively it is interesting to re- 
member the smug superiority of the elder 
Morgan toward the intense, young Jew. 
Who was the prophet of the future? Who 
was the better American? The better 
man? Gentleman? Baruch learned from 
Meyer and Dan Guggenheim all that he 
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needed to know about making money. But 
it was Woodrow Wilson who first unleashed 
the real eagle in Baruch. 

Baruch not only enjoyed Washington and 
helped to bring Wilson’s policies into a 
realistic focus. He emerged as the head of 
the first War Industries Board as a leg- 
endary figure. Already Baruch -had col- 
lected about him some of the people who 
were later to make great names—Alexander 
Legge, John Hancock, and such academic 
figures as Alvin Johnson and Edwin Gay. 
He had shown that remarkable talent for 
building “on the key men” that Alvin 
Johnson himself commented upon. 

The story of Baruch’s management of 
the War Industries Board is a familiar one. 
Nothing is quite so striking in it as 
Baruch’s ability to go to the heart of prob- 
lems and, by proper delegation of au- 
thority, to retain his own freedom to think. 

During the period between the wars 
Baruch, with competent assistance from 
Jobn Hancock, Bayard Swope, and some 
lesser figures like George Peek and Hugh 
Jobnson, managed to keep alive the prob- 
lems at least of organization for war. He 
could not, however, overcome the temper 
of the country, and his relations with F. D. 
Roosevelt made his influence at critical 
times less felt than the country’s needs 
might have dictated. 

Some of the early reviews of Mr. White’s 
book have been extremely critical of Mr. 
Baruch for failing to capture Roosevelt. 
The reviewers have pictured Baruch as the 
incarnation of Wall Street. It was not, 
however, any stigma from this quarter that 
ruined his chances for playing the role he 
should have played in Roosevelt’s Cabinet 
or group of advisors: Baruch had com- 
mitted the capital sin of not contributing 
to Roosevelt’s preconvention campaign 
fund, Louis McHenry Howe, the gnome 
who really controlled most of Roosevelt’s 
political decisions, summed it up by saying; 
“Bernie wouldn’t give us a nickel when we 
really needed it.” l 

There was a second failing from Roose- 
velt’s point of view—that yet may not be 
recorded as a failing by history: Baruch 
continued to press for a proper organiza- 
tion of the defense effort to gear it into a 
National Defense Council and to apply the 
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lessons learned from the first war. This 
reviewer can testify personally that Mr. 
Roosevelt (who complained according to` 
White that “Bernie is very stubborn,” and 
got as a retort from Carter Glass, “Yes, 
especially on a proposition like two plus 
two equals four. Bernie can be dogmatic 
as hell about that”), in short, found Baruch 
lacking in that complaisance which was an 
inevitable prerequisite to success in advis- 
ing F. D. R. Mr. Roosevelt told the pres- 
ent reviewer that he did not intend to set 
up a National Defense Council and “have 
Baruch run away with it.” In the light of 
subsequent events, he might have done 
worse than to have had Baruch operating. 

In all fairness, however, Hugh Johnson 
and .George Peek, whom Roosevelt re- 
garded as Baruch men and referred to as 
“two dead cocks in the pit,” left a bad 
taste with the president. W. L. White 
points to Donald Richberg and Madame 
Perkins as engineering the demise of 
Baruch and his friends. However the just 
Summary might be that when George Peek 
took the stump for Landon in 1936 and 
Baruch continued to press for more active 
preparation against’the war that he felt 
was certain, the president lost all patience. 
Roosevelt in 1938 still smarted under his 
failure to get the Senate to accept the. 
court packing bill and attributed some of 
this failure to Baruch. 

Retrospectively it is interesting that 
Baruch backed and foresaw most of the 
sound policies that Ferdinand Eberstadt 
and others helped to implement in the 
War Production Board in World War II. 
Though Baruch’s theories of drafting capi- 
tal, so as to take all the profit out of war, 
may be found too sweeping by some, they 
hardly reflect the views of a Wall Street 
operator. In other matters Baruch’s in- 
sistence upon unity of command and upon 
holding together the war powers finally 
were won and lost by Donald Nelson and 
rewon by the Office of War Mobilization 
under Byrnes. The Baruch Rubber Re- 
port and the Reconversion Report, which 
owned so much to his associates, John 
Hancock and others, were capped by 
Baruch’s high statesmanship in the atomic 
energy negotiations. In spite of all the hue 
and cry of the soft-minded, Baruch suc- 
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ceeded in preventing us from being ma- 
neuvered by the Russians into a position of 
renouncing the use of atomic weapons in 
return for nothing more than promises. 
He also succeeded in getting the support 
of the United Nations for one of the bold- 
est proposals that any nation has ever 
made to internationalize control in an ef- 
fective way. 

This little study shows much of the 
intimate background of these tremendously 
important negotiations, including the final 
break of Wallace with Truman and its con- 
sequences. 

What it does not show is the prophetic 
tole that Baruch has played in trying to 
get this nation ready for what it now con- 
fronts. Had his advice been taken, we 
might well have been spared Korea alto- 
gether and certainly we would have been 
spared the humiliation of our present ‘un- 
readiness. 

If one were searching for a caption for 
Baruch, one would have to include in it 
ultimate devotion, a nobility of motive, 
shrewdness without pettiness, and that re- 
laxed quality of foresight which this na- 
tion has most needed and so little regarded. 

W. Y. ELLIOTT 

Harvard University 


HESSELTINE, WiıLram B. Confederate 
Leaders in the New South. Pp. xi, 147. 
Baton Rouge: Louisiana State Univer- 
sity Press, 1950. $2.50. 


It was with unusual pleasure that this re- 
viewer read this volume. Years ago she 
toyed with the idea of making such a study 
and now rejoices that so able a historian 
has undertaken the work. 

Upon this slender volume has been ex- 
pended a tremendous amount of biographi- 
cal research ‘on 585 persons. In some as- 
pects it is a statistical study, but it is diff- 
cult to see how else the author could have 
proceeded. He had first to determine who 
among the leaders of the Confederacy, ci- 
vilian and military, lived on into the pe- 
riod of the New South long enough to im- 
press their views on a new generation and 
had then to explore their opinions and ac- 
tivities in postwar years. He found that 
they fell into three groups—the clergymen, 
who strove to continue unchanged politi- 
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cal convictions predominant in the Old 
South or to adapt them to the new condi- 
tions; educators, who either endeavored to 
instill into the minds of future leaders the 
old traditions or to condition their minds 
to the new environment; and the industrial 
executives and key figures in the Eusiness 
world who created what we call tke New 
South. In each group were found num- 
bers of the old Confederate military. 
These leaders tended to fall into two 
camps: one aligned around General Lee, 


-who, regarding the secession issue as set- 


tled with the surrender, urged loyal adiust- 
ment to the new social and economic con- 
ditions, thus pointing to the New South; 
and the other around Jefferson Davis, who, 
after his harsh imprisonment had brought 
him an affection hitherto unknown, clung 
constantly to the constitutional mght of 
secession and the old traditions. 

Out of the two main positions emerged 
gradually a working compromise for the 
South and for the nation. Certain south- 
ern leaders, acting as agents for nortaern 
companies, began to build in practice a 
New South on the model of the North, 
though still glorying in their southern his- 
tory, while the northern capitalists came to 
recognize that Lee’s views rather than 
Davis’s wielded the greater power in the 
South. The author with much insight 
names the unwritten understanding of some 
southern leaders with President Hayes, the 
Compromise of 1877, which yielded to the 
South home rule over their political and 
social system and management of the busi- 
ness interests made possible by northern 
capital. 

The book is clearly intended to be semi- 
popular, as it is burdened with none of the 
paraphernalia of scholarship—no bibliog- 
raphy and no footnotes—though it is dif- 
cult to understand why the prohibition ap- 
plied to an index. , 

Any one with an interest in southern his- 
tory will recognize a valuable addition to 
ELLA LONN 
Goucher College 


Proctor, SAMUEL. Napoleon Bonaparte 
Broward: Florida’s Fighting Democrat. 
Pp. mu, 400. Gainesville: University of 
Florida Press, 1950. $5.00. 
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In a smooth style, frequently embellished 
with adjectives descriptive of details which 
only a vivid imagination could bring back 
to life, Professor Proctor portrays here the 
significant career of Napoleon Bonaparte 
Broward. Broward was one of those lib- 
erals who came along in Florida about the 
time Ben Tillman in South Carolina, Tom 
Watson in Georgia, and James K. Vardaman 
in Mississippi were raising storms in their 
respective states; but Broward was never 
violently anti-Negro or demagogic as were 
Tillman, Watson, and Vardaman. He was 
more the type of Hoke Smith of Georgia 
or John Sharp Williams of Mississippi. It 
was during his governorship, from 1905 to 
1909, that this colorful leader gained his 
greatest renown as a liberal and made such 
an impress on the history of his state as to 
lead to the term “The Broward Era.” He 
fought the railroads and other big corpora- 
tions and took the part of the people in 
many other ways. Draining the Everglades 
and saving Florida’s public lands for the 
people became a passion with him; and in 
this work he made a good beginning. He 
became president of the National Drain- 
age Association, and in his zeal for internal 
improvements and the conservation of 
natural resources he became a good friend 
of Theodore Roosevelt. 

Probably even dearer to his heart than 
politics were boats. As a youngster he had 
taken to the sea, and thereafter, though he 
became planter and politician, he always 
maintained an interest in a boat or two 
and in a towing company. His most fa- 
mous boat was the Three Friends. This 
vessel became internationally famous, for 
Broward, stretching the rules of neutrality, 
used it in running guns and ammunition to 
the Cuban rebels immediately before the 
‘outbreak of the Spanish-American War. 

Broward grew up in the poverty of the 
reconstruction era, and though his family 
was of some standing in the social and po- 
litical development of Florida, he always 
considered himself a man of the people. 
Most of his labors centered in Jacksonville, 
where he entered politics and became 
sheriff of Duval County, as well as a mem- 
ber of the legislature. 

Professor Proctor, a member of the fac- 
ulty of the University of Florida, has writ- 
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ten a scholarly, sympathetic biography of 
Florida’s most famous governor. 
E. Merron COULTER 
University of Georgia 


GIsoN, Joun M. Physician to the World: 
The Life of General Wiliam C. Gorgas. 
Pp. ix, 315. Durham, N. C.: Duke Uni- 

- versity Press, 1950. $4.50. 


In 1924, Marie D. Gorgas (with Burton 
J. Hendrick) wrote a book on the life and 
work of her father. The volume under re- 
view is a second attempt to portray the 
life of William C. Gorgas. The two biog- 
raphies have many similarities. Both were 
written for the general reader, both con- 
tain a rapidly flowing narrative expressed 
in a clear and interesting style, and both 
are without footnotes. In neither case 
does the author attempt to evaluate the 
sources used in the writing of the book. 
However, these biographies are not identi- 
cal in scope. While the earlier published 
volume does not neglect the professional 
career of this distinguished American, it 
includes much material on his personal and 
family life. As the title of Mr. Gibson’s 
book implies, he is not interested in Gorgas’ 
role as husband, father, and scholar, but 
only as a professional physician. In a very 
real way these two volumes, published a 
quarter of a century apart, are supple- 
mentary. One must read both to secure a 
balanced portrait of William C. Gorgas. 

As a biography Physician to the World 
has some limitations that should be men- 
tioned. There are no footnotes of identifi- 
cation and explanation, and one wishes fre- 
quently for them. A number of the quota- 
tions are too long. The author might have 
paraphrased parts of the extensive excerpts 
and have woven them into his narrative 
more carefully. Obviously a more life-like 
characterization could have been achieved 
had Mr. Gibson given some attention to 
Gorgas the man instead of dwelling exclu- 
sively on the professional side of his sub-- 
ject’s life. The definitive biography of Dr 
Gorgas has not yet been written and should 


_be a real labor of love for some enthusi- 


astic scholar. 

William Crawford Gorgas was born into 
an illustrious southern family. His father 
was a Civil War genius who later became 
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vice-chancellor of the University of the 


South. Still later he served as president 
of the University of Alabama. From Se- 
wanee, young William went to New York 
for his professional training at Bellevue 
Medical College. Failing earlier to secure 
an appointment to West Point, he entered 
the Army Medical Department upon the 
completion of his medical training. Over 
a period of years he rose to the position of 
Surgeon General of the Army. 

Gorgas’ greatest professional successes 
came in his campaign for sanitation in 
Havana, Cuba, in his battles against yellow 
fever in Cuba, in Panama, and in Central 
and South America, in his war on pneu- 
monia, and in his fight against tropical dis- 
eases in Africa Most of his work was 
done as a member of the United States 
Army although he served occasionally un- 
der the Rockefellér Foundation. He was 
honored at home and abroad with tokens 
of highest national esteem and respect—all 
of which he merited. 

GEORGE C. OSBORN 

University of Florida 


HARPER, ROBERT S. Lincoln and the Press. 
Pp. xii, 418. New York: McGraw-Hill 
Book Company, 1951. $6.00. 


Abraham, Lincoln suffered from the news- 
papers of his time a degree of vilification 
to which, in spite of the best efforts of one 
or two columnists, there is no present ap- 
proach. That now ironical fact does not, 
however, cover Lincoln’s relation to the 
press. He suffered much from the press, 
but he also owed much to it. It has re- 
mained for Robert S. Harper to explore 
the whole matter with painstaking care. 
In Lincoln and the Press Mr. Harper has 
added an important volume to the Lincoln 
literature. Without it no reader can gain 
a full understanding either of what Allan 
Nevins, in his two recent volumes, has 
called “The Emergence of Lincoln” or of 
Lincoln’s experience as president. 

Lincoln wrote in June 1836 a letter to 
the Sangamon Journal designed to pro- 
mote his re-election to the Illinois legisla- 
ture. “That was the first time,” declares 
Mr. Harper, that Lincoln “used the news- 
paper press as a political tool. It was the 


first outcropping of a predilection for news- 
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paper writing that shaped the course of his 
life and left its mark on the history of his 
country.” From that beginning Lincoln 
grew increasingly keen in his study of the 
political influence of editorial opinion. 
From May 30, 1859 until after his election 
as president he “secretly owned the /Hinots 
Stasis Anzetger, an obscure weekly Garman 
language publication.” He caused its trans- 
fer from Alton, Illinois, to Springfield un- 
der a contract with its editor stating that 
“If the paper did not operate as a Repub- 
lican organ, Lincoln was to take over” its 
editorial direction himself. A more fa- 
miliar fact is that Lincoln was largely in- 
debted to a group of Illinois publishers, in- 
cluding Joseph Medill of the Tribune, for 
his nomination against Stephen A. Douglas 
for the Ulinois senatorship. 

It was due to the Lincoln-Douglas de- 
bate, which was reported with what now 
seems amazing fullness in the eastern press, 
that Lincoln became so large a figure on 
the national horizon as to make possible, 
in spite of defeat for the senatorship, his 
nomination for the presidency in 1860. 
Less familiar is the fact that in the White 
House, as we now call it, Lincoln kept in 
such close touch with certain newspapers 
that “in at least one instance” he secretly 
wrote a Washington political column for 
the Philadelphia Press. 

Those who have dismissed the Ann Rut- 
ledge story as a myth will be disturbed by 
Mr. Harper’s apparent acceptance of it. 
Yet the monumental labor, of which this 
book with its innumerable newspaper quo- 
tations is the product, goes far to establish 
Mr. Harper’s trustworthiness in the field 
of his special inquiry. - 

RicHARD HOOKER 

Springfield, Massachusetts 


OVERDYKE, W. DARRELL. The Know-Noth- 
ing Party in the South. Pp. ix, 322. 
Baton Rouge: Louisiana State Univer- 
sity Press, 1950. $4.00. 


One of the great tragedies of the South 
was the decline of Union sentiment in that 
region after the rise of the abolition move- 
ment. In the decade of the 1850’s, how- 
ever, an important third party—the Ameri- 
can, or Know-Nothing, party—arose to 
encourage and uphold Unionism in the na- 
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tion. This theme is the central idea in 
Mr. Overdyke’s good study of the Know- 
Nothing party in the South. He presents 
this party in a very favorable light, show- 
ing that the illberal aspects of its plat- 
form, especially its anti-Catholic bias, were 
very much tempered in the South. There 
were real abuses in the fraudulent natu- 
ralization and fraudulent voting of foreign- 
ers in the United States which the party 
sought to correct. His study has value 
in describing the foreign element in the 
Southern cities and in a very interesting 
discussion of the decline of the Whig party 
in the South. Although his conclusions are 
in accordance with the orthodox treatment 
of the subject, the author has written a 
well-balanced and thoroughly documented 
study of the southern Know-Nothing move- 
ment. 

The party could not thrive because of 
the virulent sectionalism of the period. It 
sought unsuccessfully to divert attention 
from the slavery controversy to less heated 
issues. Its great strength came from the 
accession of Whigs after the break-up of 
their party, and it appealed to moderates 
and lovers of the Union because of its 
Third Degree, or Union oath, sponsored by 
Kenneth Rayner of North Carolina. Mr. 
Overdyke’s study shows that the American 
party had a strong press, but, nevertheless, 

that it did not defend itself well against 
- the misrepresentations of the Democrats. 
Furthermore, in those southern states 
which it dominated, Kentucky and Mary- 
land, the party did not pass any oppressive 
_nativistic laws, and in Congress, although 
it was represented by such senators as John 
J. Crittenden and Sam Houston and by 
thirty representatives, it had little influ- 
ence on legislation. The author has writ- 
ten a good chapter on the presidential cam- 
paign of 1856, but his slight discussion of 
the relation of the Kansas-Nebraska bill to 
the rise of the Know-Nothing party is in- 
adequate. In 1857 the party began a rapid 
decline, and by 1860 it was dead. A study 
of the Know-Nothing party in the South 
has long been needed, and Mr. Overdyke’s 
study makes a valuable contribution to the 
history of the period. 

CLEMENT EATON 
University of Kentucky 
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Jerrerson, Tuomas. The Papers of 
Thomas Jefferson, Vol. 2. Edited by 
Julian P. Boyd and associate editors 
Lyman H. Butterfield and Mina R.’ 
Bryan. Pp. xxiv, 665. Princeton: Prince- 
ton University Press, 1950. $10.00. 

The second volume in this monumental 
edition of Jefferson’s writings covers a 
two and a half year period, from January 
1777 to June 1779. The high hopes cre- 
ated in the inaugural volume are amply 
sustained by the splendid execution of its 
successor. A reviewer can do nothing but 
offer praise and gratitude to the editor 
and his associates for their painstaking ac- 
curacy, all-inclusiveness, and impeccable 
scholarship. 

The Jefferson revealed here is the still 
young statesman who had retired from the 
Congress and declined a diplomatic ap- 
pointment in Paris in order to be a mem- 
ber of the legislature in Virginia. His local 
duties included those of county lieutenant, 
which involved responsibilities for defense. 
These services to his state and locality, 
plus his wider reputation, earned him on 
June 1, 1779, the election by the General 
Assembly to the office of Governor. 

Two letters are especially valuable for 
the insights they provide into Jefferson’s 
own scale of values and the broad human- 
ism of his outlook. Writing to Giovanni 
Fabbroni in June 1778, he says: “Tho’ 
much of my. time is employed in the coun- 
cils of America, I have yet a little leisure 
to indulge my fondness for philosophical 
studies.’ He wishes to gather and ex- 
change information on climatic conditions 
and botanical subjects in Italy and the 
United States. Then he confesses: “If 
there is a gratification which I envy any 
people in this world it is to your country 
its music. This is the favorite passion of 
my soul, and fortune has cast my lot in 
a country where it is in a state of deplor- 
able barbarism.” He inquires, therefore, 
whether skilled workers, who also possessed 
musical talent, might be induced to immi- 
grate to America and, besides plying their 
trades, form a band. 

In a letter to David Rittenhouse, he ex- 
presses his concern about the safety of the 
planetarium in Philadelphia, after the mili- 
tary recapture of the city; notes his ob- 
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servations of a recent eclipse; and pro- 
ceeds to appeal to the scientist to devote 
his talents to science rather than to gov- 
ernment. While conceding “the arduous- 
ness of government,” he suggests that there 
is an order of geniuses who are above the 
obligation to conduct it, and in a passage 
of Platonic reminiscences he argues: “Co- 
operating with nature in her ordinary 
ceconomy, we should dispose of and em- 
ploy the geniusses of men according to 
their several orders and degrees.” 

For himself, however, he placed civic af- 
fairs first in the order of priority. About 
a half of the present volume consists of the 
bills drafted by Jefferson’s committee on 
the “Revisal of the Laws.” This was a 
mammoth project, designed to reformulate 
Virginia’s legal system and to strip it of 
aristocratic or other undemocratic prin- 
ciples. The subject matter of the bills 
ranges from great to small, from the lofty 
to the detailed. The most famous is the 
Bill for Establishing Religious Freedom, 
whose preamble affirms “That to suffer the 
civil magistrate to intrude his powers into 
the field of opinion and to restrain the pro- 
fession or propagation of principles on sup- 
position of their ill tendency is a danger- 
ous falacy, which at once destroys all re- 
ligious liberty.” But perhaps this review 
of Jefferson may best be concluded with a 
remark in a letter sent on May 3, 1779 to 
Richard Henry Lee: “We have not heard 
from Europe for four months and altho 
there then seemed a disposition in many 
Powers to restore the general tranquility, 
yet all were industriously preparing for 
war, and some being actually engaged, the 
fate of millions hung in doubtful ballance.” 

LESLE Lreson 

University of California, Berkeley 


ECONOMICS AND INDUSTRY 


¢WricHT, Davi McCord. Capitalism. Pp. 
xvii, 246. New York: McGraw-Hill Book 
Company, 1951. $3 25. ` 
‘This is one of the Economics Handbook 
Series edited by Professor Seymour E. 
Harris of Harvard. It purports to be an 
analysis of capitalism, but a more accurate 
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title would be something like “Essays on 
Our Present Economic and Social Discon- 
tents.” The book is very loose in struc- 
ture, and Professor Wright wanders a good 
deal even when he seems to have set him- 
self a definite task. There is no discus- 
sion of the origins or history of capitalism 
and no survey of the literature dealing with 


capitalism. A student relying on this book 


for his knowledge of capitalism would be 
at a complete loss to explain how or why it 
ever came to be called “capitalism.” 

The book has two essential aspects. One 
is a collection of Professor Wright’s views 
on what is wrong with American society 
and how it can be improved; the cther is a 
running polemic (often reaching -the in- 
tensity of a diatribe) against all and suncry 
left-wingers, Marxists, and trade unionists. 
Since the main thing that is wrong with 
American society, according to Professor 
Wright, is that it has been ideologically 
misled, and since the left-wingers are the 
chief culprits, it is hardly surprising that 
these two aspects of the book are closely, 
and indeed inextricably, intertwined. 

Professor Wright has a standerd tech- 
nique. For example: Marxists, he says, 
argue that socialism would eliminate all so- 
cial conflict. But, he goes on, this is not 
so; no matter what changes are made, some 
conflict would remain? Capitalism has con- 
flict, and socialism would also have con- 
flict. Hence the Marxists are wrong, and 
it would obviously be foolish to embrace 
socialism in order to eliminate conflict. 
But, of course, the whole argument proves 
exactly nothing. Marxists do not claim 
that socialism eliminates all conflict; in 
fact, they believe that some kinds of con- 
flict are essential to progress. What the 
Marxists do claim is that socialism elimi- 
nates the particular negative and destruc- 
tive form of social conflict known as class 
conflict. This it does by eliminating classes 
themselves (which does not mean eliminat- 
ing all forms of social differentiation or in- 
equality). It follows, of course, that as 
far as Marxism is concerned, Professor 
Wright’s argument is simply beside the 
point. a 
Professor Wright’s book is open to many 
other criticisms, but in a brief review only 
one can be mentioned: the ignoring or dis- 
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torting of facts which are basic to the va- 
lidity of his case. He continually implies 
and/or asserts that socialism cannot pos- 
sibly make good on its promises to create 
a smoothly expanding economy with a high 
degree of social security and rising living 
standards for all. One answer, of course, 
is that Soviet socialism has been doing it 
for four Five Year Plans. Another is that 
British socialism, partial and handicapped 
as it has been, has made a much better 
record in these respects than the neighbor- 
ing capitalist countries of western Europe. 
The first of these obvious facts Professor 
Wright ducks altogether; the second he 
denies, even going to the point of quoting 
approvingly a statement by Clare Griffin 
to the effect that “before 1939 Britain’s 
rate of progress in man-hour productivity 
was only about 1.3 per cent and has been 
about zero since then.” This statement is 
partly misleading and partly the opposite 
of the truth. Before 1939, Britain was a 
Tory-run capitalist country; and since 1947 


(when over-all postwar figures first became” 


available) the increase in British produc- 
tivity has been remarkable-—-for example, 
during 1948 and the first quarter of 1949 
productivity rose by no less than 14 per 
cent, while in the first three quarters of 
1950 it was more than 6 per cent above 
the 1949 level. 

Professor Wright’s method of arguing 
and his attitude toward the facts may per- 
haps be taken as evidence that latter-day 
defenders of.capitalism are’ finding it in- 
creasingly dificult to make out a rational 
case for the system. 

PauL M. SwEezy 

Wilton, New Hampshire 


FLUBACHER, Joseru F. The Concept of 
Ethics in the History of Economics. 
Pp. v, 460, ix. New York: Vantage 
Press, 1950. $5.00. 


This book examines the place given to 
ethics in economic writings, carrying its ac- 
count from ancient Greece and Rome down 
to our own time. Most of the authors 
treated in the standard histories of eco- 
nomic thought get attention, and unusual 
prominence is given to Catholic material. 
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The author relies largely on secondary 
authorities. Commonly, these are the ac- 
cepted ones on economics, and for this rea- 
son they do not seem always best for the 
purpose in hand, as for instance when Ben- 
tham and Sidgwick are studied. The treat- 
ment of fundamentals sometimes appears 
inadequate. The Mercantile System is dis- 
missed too lightly with the comment that 
“Since Mercantilism is no real system of 
economic history, not too much time need. 
be spent with it.” Alexander Gray de- 
scribed mercantilism as “state-making on 
the economic side.” Many people have 
felt that both in the past and in recent 
years state making has been too influential 
for the best good of the world, and there- 
fore a more extended consideration of this 
subject might have been in place in such 
a book as this. 

Certain of the views expressed are de- 
batable: for example, the argument which 
is advanced, that “every man his own 
Pope” leaves “no alternative but the sub- 
stitution of the state fer the church as the 
final arbiter of ethico-economic issues,” ap- 
pears disproved by the faith and practice 
of the Quakers. À 

In places, there seems a lack of thor- 
oughness. Discussion of the writings of 
such a man as Sir John Marriott would 
gain if information were given on the man 
himself. Incidentally, Marriott is not given 
his title and Lord Stamp is referred to as 
Sir Josiah, although the younger Keynes is 
called properly Lord Keynes. The chapter 
on contemporary thought ‘concludes with 
no mention of the welfare theories of such 
men as Lerner, which to this reviewer seem 
to have considerable ethical significance 
(notwithstanding that the contrary ~is 
claimed) and which certainly are influ- 
ential in academic circles today. 

Despite these limitations, Flubacher’s 
book is a good overall study and will prove 
useful to all students of economic thought 
who lack time for more comprehensive in- 
vestigation of the field and will interest 
especially those who wish to acquaint’ them- 
selves with Catholic opinion. 

EDMUND WHITTAKER 

Colorado Agricultural and 

Mechanical College 
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“KENDRICK, M. Stane, Public Finance: 
Principles and Problems. Pp. xii, 708. 
Boston: Houghton Mifflin Company, 
1951. $5.25. 


“Poore, Kenyon E. (Ed.). Fiscal Policies 
and the American Economy. Pp. x, 468. 
New York: Prentice-Hall, Inc., 1951. 
$6.35, 

Professor Kendrick of Cornell brings us 
a new text in public finance about midway 
in doctrine between those of ultraorthodox 
writers of a few decades ago—not all ex- 
tinct yet—and the new crop of Keynesian 
enthusiasts—some of whom are inclined to 
outdo the master at certain points. 

After two chapters of definition and in- 
troductory survey, Kendrick discusses his 
subject matter under three heads: public 
expenditures, public revenues, and fiscal 
policy. He rejects a separate division for 
financial administration, preferring to dis- 
cuss this aspect in connection with each 
important specific phase of the main divi- 
sions. Nor does he devote a separate di- 
vision to public debt but treats it in two of 
his six chapters on fiscal policy. Only one 
of these chapters deals much with what the 
newer writers call fiscal policy. 
` The present writer pays more attention 
to the historical development, or evolution, 
of different taxes, expenditures, and prac- 
tices than do most authors; he gives also 
relatively more prominence to state and 
local finance problems, particularly to prop- 
erty taxes, and relatively less to national 
issues than do some others, especially the 
ultra Keynesians. 

Apparently he put a considerable amount 
of thought upon what to include in his text, 
what to omit, and how to obtain the proper 
balance between the traditional treatment 
and the new approach. How to be most 
helpful to the student was a second though 
related consideration. “Each chapter is 
linked to what precedes and follows. With 
few exceptions, no changing of places is 
possible” says the author. At the begin- 
ning of each chapter, is an outline “so that 
both the content and the relations of the 
facts may be seen at a glance.” 

This text gives much evidence of being 
the fruition of many years of careful study, 
observation, and teaching. Illustrations, re- 
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sults of research, and experiences cited from 
many sources, including administrators as 
well as writers, indicate unusual acquaint- 
ance with subject matter and judgment of 
what is significant. 

Fiscal Policies and the American Economy 
is a symposium by nine different authors. 
An adequate appraisal, equally fair to each 
writer, would require nine reviews, for 
which space is insufficient. Perhaps a list- 
ing of chapter titles and authors, with a 
few abstracts and comments, will give 
readers a fair idea of the character of the 
books: 


I. Background and Scope of Ameri- 
can Fiscal Policies, Kenyon E. 
Poole, Northwestern University. 


II. Monetary Aspects of Fiscal Policy, 
Roland I. Robinson, Northwestern 
University. 


IN, Fiscal Policy, Employment, and 
the Price Level, Henry M. Oliver, 
Indiana University. 

IV. Debt Management, Henry C. Mur- 
phy, The International Monetary 
Fund. 


V. Government Expenditures and 
Their Significance, John F. Due, 
University of Ilinois. 

VI. Financial Institutions as a Factor 
in Fiscal Policy, Harry G. Guth- 
mann, Northwestern University. 


. Repercussions of the Tax System 
on Business, E. Keita Gordon, 
University of Pennsylvania. 


The Fiscal System, the Distribu- 
tion of Income, and Public Wel- 
fare, John H. Adler, The Interna- 
tional Bank for Reconstruction 
and Development, 


IX. International Aspects of Fiscal 
Policy, Frank Whitson Fetter, 
Northwestern University. 


VII. 


Following are some typical points made 
by the various authors, though a few such 
abbreviated excerpts cannot present a well- 
balanced systematic coverage of the book. 

The Federal Reserve System, originally 
based on a plan for elastic private credit, 
was designed to eliminate money panics 
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and consequent depressions. Following the 
great disillusionment of the 1930’s, “we 
are now in still another turn of the cycle 
of belief in, and expectation from, eco- 
nomic reform’—this time in fiscal policy 
and management of money based mostly 
or government debt instead of private debt. 

Despite classical theories, as a practical 
matter today, the maintenance of price- 
level stability is not consistent with the 
maintenance of a high level of employment. 
The latter is more important than the for- 
mer, though excessive inflation is as dis- 
astrous as excessive deflation. “The con- 
flict offers a challenge to those who are in- 
terested in retaining an economic system 
not greatly different from that of the pres- 
ent.” 

The net effect of the large public debt 
is to increase greatly the liquidity of the 
economy, spending of various kinds, and 
inflation. It is extremely improbable that 
the debt will be reduced much even if we 
have peace. 

Whether the government will be eble to 
muster adequate political intelligence and 
determination to make correct dezisions 
(about borrowing) is always uncertain. If 
it errs too much, private enterprise cannot 
survive. 

Prospects for reduction in public ex- 
penditures are slight; it is mot at all cer- 
tain that net reduction would be in the 
public interest, though real economy and 
efficiency would be. Not all of the reper- 
cussions of taxes upon business are well 
understood but numerous important im- 
provements might be politically feasible if 
the needs for large revenues were not so 
urgent. Some revisions should be possible 
in any case. 


“In any appraisal of the effects of the, 


fiscal system on the functioning of the 
economy, account must be taken noz only 
of the incidence of taxation, but also of 
the incidence of benefits.” 

Much of American international trade 
and moneary policy has been inconsistent 
and contrary to both American and inter- 
national welfare. We need a co-ordina- 
tion or harmonization of various parts of 
-our economic program. 

Apparently this book was prepared for 
use as an introductory text or reference in 
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fiscal policy courses and in more general 
courses in public finance. Most of the 
chapters are in large part summaries of, or 
based upon, more extensive special trea- 
tises, some of which are appended as ref- 
erences. The authors are particularly well 
qualified to discuss their several topics, 
and their symposium should be quite help- 
ful to those interested in this field. 
Roy G. BLAKEY 
University of California, Los Angeles 


REUSCHLEIN, Harotp Gur. The Schools 
of Corporate Reform. Pp.v,117. Pitts- 
burgh, Pa.: University of Pittsburgh 
Press, 1950. $2.50. 

Two quotations at the beginning state 
clearly the purpose and content of this 
monograph. In the foreword, Senator 
Joseph C. O’Mahoney says, “He who wants . 
to enlist in the struggle to save free en- 
terprise ought to become thoroughly aware 
of the manner in which the. corporation 
has been used as an instrument of indus- 
trial and commercial power. In the pref- 
ace, the author declares, “The succeeding 
pages outline corporate ills most fre- 
quently- observed, the attempts at their 
‘cure’ and the current proposals for the 
federalization of corporations.” 

Here is a well-written, well-organized, 
and extensively documented monograph on 
this important subject. The only criticism 
which the reviewer has to offer is that the 
author deals with a very broad subject in 
a monograph too ‘brief to do it justice 
Despite its brevity, the author, however, 
does manage to include an amazing amount 
of material. 

The first section of the book is devoted 
to an analysis of the problems of the large 
corporation and its shortcomings. One of 
the questions that the author discusses is 
the divorce of corporate control from cor- 
porate ownership, stressing among other 
things the nonvoting habits of stockhold- 
ers, the proxy system, and nonvoting cate- 
gories of stock. Another problem he poses 
is the well-known situation where promot- 
ers organize a corporation largely for their 
own immediate benefit and then, after sell- 
ing stocks and bonds to the public through 
false and misleading statements, withdraw, 
leaving the corporation in a state of “eco- 
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nomic ill-health.” Intercorporate share- 
holding as a contribution to the problem 
is also dealt with, as is stock-watering, cor- 
porate bigness, and state tax legislation de- 
signed to compete for the fees incidental 
to incorporation. i 

The second portion of the book presents 
various curatives. The restoration of 
owner control is mentioned and discussed. 
A second series of proposals arise out of 
the assumption that “bigness” of corpora- 
tions is in itself an evil. Those who would 
remedy. this rely in part upon the antitrust 
laws as an important, and what the author 
calls, a direct curative device. Another 
curative device, but an indirect one, is 
through discriminatory action, namely taxa- 
tion designed to bear more heavily upon 
large than upon small corporate units. An- 
other device emphasizes the common law 
and looks to the courts to employ various 
well-known devices to afford some relief 
against corporate bigness. The author does 
not believe that any of these or all of these 
together can offer any real solution. He 
would rely upon so-called preventive de- 
vices. 

In the third part of the book entitled 
‘“Uniformity—-The Solvent” the author 
elaborates upon preventive devices. He 
mentions and discusses five of these, a 
uniform business corporation act, inter- 
state compacts, uniform state legislation, 
federal licensing, and federal incorporation. 
He points out the difficulties in the use of 
the first three as demonstrated by past ex- 
perience. Either federal licensing or fed- 
eral incorporation seem to offer the most 
effective solution. The author concludes 
with an account of Senate Bill 10 and Sen- 
ate Bull 330 which were introduced in re- 
cent years to achieve a system of federal 
licensing or incorporation. The following 
statement well summarizes the authors 
conclusions. “The one way to achieve ef- 
fective control over the corporations’ multi- 
ple activities seems to be to insure uniform 
treatment. ... There is but one way to 
achieve uniformity of treatment and that 


is by Federal incorporation or federal li-- 


censing, and of these federal licensing seems 
preferable.” 
È Ford P. HALL 
Indiana University 
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BoyLE, GEorcE. The Poor Man's Prayer: 
The Story of Credit Union Beginnings. 
Pp. ix, 207. New York: Harper & Broth- 
ers, 1951. $2.50. 


Gites, Ricoarp Y. Credit for the My- 

“lions: The Story of Credit Unions. Pp. 
xii, 208. New York: Harper & Broth- 
ers, 1951. $2.50. 


These companion volumes, each with a 
foreword by Thomas W. Doig, Managing 
Director of Credit Union National Asso- 
ciation, tell the story of the credit urion 
movement in North America. j 

Mr. Boyle’s book is a fictionalized biog- 
raphy of Alphonse Desjardins who, some 
fifty years ago, established the first caisse 
populaire at Lévis, in the Province of 
Quebec. For eleven years recorder and 
publisher of the Debates of the Legislature 
of Quebec, Desjardins was overtaken by a 
long and sericus illness which threatened 
the security of his growing family end re- 
minded him of the poverty of his own 
childhood. His desire to help otkers in 
worse circumstances than his led him, dur- 
ing the months of his convalescerce, to 
study the co-operative movement already 
begun in Europe and particularly the thrift 
and credit societies developed in Germany 
by Schulze-Delitzsch and Raiffeisen. 

Recovered, Desjardins obtained a posi- 
tion as Hansard reporter in Ottawa, and, 
with the encouragement of the priests at 
the College of Lévis, he organized La 
Caisse Populaire de Lévis. The caisse 
opened with $26.40 in deposits. In the 
course of its first six years, small loans 
totalling more than $200,000 were made at 
low interest and without collateral. 

Until his death in 1920, Desjardins de- 
voted the recesses of Parliament to organ- 
izing caisses in other parishes. Archbishop 
Bégin supported him, and Sir Lomer Gouin, 
premier of the province, sponsored the 
Quebec Syndicates Act which legalized the 
status of credit and other co-operatives. 
The Governor General, Eerl Grey, and the 
Deputy Minister of Labor, Mackenzie King, 
supported similar enabling legislation for 
the Dominion. 

When the credit union movement spread 
to the United States Desjardins was called 
upon for advice. 
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Mr. Boyle’s book makes pleasant read- 
ing. Written with warm sympathy, it re- 
creates for the reader the enthusiasm, the 
energy and the sénse of dedication which 
characterized Desjardins. 

Credit for the Millions is a more com- 
prehensive survey. Starting with a de- 
scription of the investigations of the usury 
racket in New York City and in Georgia, 
Michigan, and Texas, Mr. Giles proceeds 
to give a simple, straightforward, eminently 
readable account of the development of 
credit unions. 

The author explains the purpose, organi- 
zation and operating methods of these 
agencies of consumer credit and summa- 
rizes the state and Federal legislation af- 
fecting them. At the end of 1910 there 
were only three credit unions in the United 
States, with $14,000 in outstanding loans. 
Growth was slow until after 1920 but dur- 
ing the year 1936 the number more than 
doubled, and the loan volume of that year 
totalled $100,199,695. Many state leagues 
were being formed at this time and the or- 
ganization of the Credit Union National 
Association and the enactment of the Fed- 
eral Credit Union Act, both in 1934, stimu- 
lated the movement. By the end of 1949 
there were 10,037 credit unions in the 
United States, with outstanding ioan of 
approximately $402,000,000. 

Sixty-seven per cent of the credit unions 
affiliated with CUNA are groups of indus- 
trial employees, 17 per cent are groups of 
governmental employees, and only 15 per 
cent consist of church and other associa- 
tional and residential groups. ‘This is in 
marked contrast to development in Canada 
where the parish frequently provides the 
basis of organization and where rural credit 
unions have been very successful. 

The author interrupts his story at this 
point with a chaotic chapter on credit con- 
ditions in the eighteenth and nineteenth 
centuries, imprisonment for debt, the be- 
ginning of the installment plan, technologi- 
cal changes, the New Harmony and Brook 
Farm communities, and consumers’ co-op- 
eration. The pace of this chapter leaves 
the reader breathless. 

More successful are the leisurely chap- 
ters on-the Decatur-Wabash Credit Union, 
organized in 1928 by railway clerks in 
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Decatur, Ilinois; the rural credit unions, 
as represented by the Williston Co-op 
Credit Union of Williston, North Dakota; 
and the work of the Extension Department 
of St. Francis Xavier University, Anti- 
gonish, Nova Scotia, in organizing credit 
unions among the farmers, fishermen, and 
miners of the Maritime Provinces. 

The book, although it contains a good 
index, is entirely without documentation. 
Particularly in the case of direct quotations 
from published books and articles, the con- 
ventions might well have been observed 
and the usefulness of the book thus in- 
creased. 

HENRIETTA C., JENNINGS 

Wheaton College, Massachusetts 


SHULTZ, GEORGE P. Pressures on Wage 
Decisions: A Case Study in the Shoe In- 
dustry. Pp. vii, 142. Cambridge, Mass.: 
The Technology Press and John Wiley & 
Sons, Inc., 1951. $3.00. 


This brief but thorough study of a par- 
ticular industry is limited to the Brockton 
locality and consequently to that part of 
the industry that makes the better quality 
of men’s shoes. Nevertheless any indus- 
trialist or union leader will find the book 
enlightening, both as a good portrayal of 
an important industry, and as an analysis 
of the complex forces that can affect col- 
lective bargaining. ‘The facts have been 
gathered from all sides and presented with- 
out bias. 

What makes the case peculiarly interest- 
ing is that the union and the employers’ 
association have been unable to get away 
from their pasts; in fact they have gotten 
deeper and deeper into a situation which 
neither party considers desirable, but which 
neither party dares.to upset. 

It all begins with the nature of the in- 
dustry: machinery that is rented or easily 
moved, competition that runs wild, and 
skills that can be quickly acquired by 
novices. Thus the smaller manufacturing 
units have often moved out of the district 
and all-sized units must take a variety of 
orders that defies manufacturing economy. 
Consequently the union is frequently more 
concerned in protecting man-hours than in 
demanding wage increases, and the employ- 
ers are more concerned in sustaining a rea- 
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sonable union leadership than in correcting 
bad managerial practices. 

Piece rates have long been customary, 
but they have little relationship to the work 
for which they are paid! That is due to 
the “grade system” under which each piece 
rate was originally made dependent on the 
selling price of the shoe. Theoretically 
hourly earnings for each class of work are 
supposed to be constant—that is, a man 
is allowed to “scoot” a lower-priced shoe 
through an operation thereby earning the 
same rate per hour although accepting a 
lower rate per piece. The practice is, how- 
ever, affected by another factor. The trend 
since World War IZ has veered away from 
the higher priced shoes, and in Brockton it 
has meant a constantly dwindling volume 
of business, of which the proportion of the 
higher-priced lines is ever smaller. ‘This, 
combined with the fear that a company 
might suddenly leave town, has led to 
abuses in the grading or to “a palatable 
alternative to unacceptable wage reduc- 
tion.” The whole industry thinks in terms 
of holding labor cost instead of improving 
efficiency for economy. 

There is, of course, much more to this 
set of pressures ag well as other sets of 
pressures, such as: rivalry within a union 
which has fourteen separate sets of wage 
experts, adherence to habitual behavior pat- 
terns, lack of incentive to improve working 
conditions, and—as elsewhere—union poli- 
tics and the fear of another union getting 
control. At least the Brockton union is 
ultrademocratic,- and the employers are 
tolerant of things they think they, cannot 
correct. One employer referring to the 
grade system said, “It is just one of those 
things; you cannot live with it and you 
cannot live without it.” 

CHARLES W. LYTLE 

New York University 


ÅBRAMOVITZ, Moses. Inventories and Busi- 
ness Cycles, With Special Reference to 
Manufacturers Inventories. Pp. xavi, 
632. New York: National Bureau of 
Economic Research, 1950. $6.00. 

This is by actual count the thirty-fourth 
book bearing upon cyclical phenomena 
which has been brought forward by the Na- 
tional Bureau in its more than a quarter of 


197 


a century’s significant contribution to re- 
search. It is, if this reviewer is not mis- 
taken, the first such publication devoted 
exclusively, or even in major extent, to the 
role inventories play in the alternating 
swings of business activity. This may 
seem surprising to many an ordinary busi- 
ness layman who in his practical experi- 
ence is possibly more troubled by the im- 
pact of external forces upon his problem 
of what to do about inventories than by 
almost any other adjustment he is forced 
to make in different phases of the cycle. 

The reason for somewhat tardy atten- 
tion to this very concrete business problem 
ig not particularly difficult to surmise. Ac- 
curate statistical compilations of inventory 
data have not been as ‘available for study 
as have facts about prices, over-all produc- 
tion activity, and kindred elements in the 
business setting subject to cyclical disturb- 
ances. This chronic hardship, ever present 
with economic analysts, necessarily has 
been recognized in the preparation of the 
work under review. Special emphasis is 
laid upon manufacturing inventories for 
this very reason, but the hope is expressed 
that the pattern thus portrayed may con- 
celvably bear some resemblance to the 
inventory pattern in other parts of the 
economy. 

Everyone at all acquainted with the zeal 
for craftsmanship which characterizes the 
writings of Professor Abramovitz will be 
forewarned that a study of this exhaustive 
length is necessarily aimed at the specialist. 
Every important source of evidence on in- 
ventory holdings is examined and carefully 
sifted. Every premise is thoroughly ques- 
tioned. What could or does this evidence 
mean? What qualifications are necessary? 
How do these conclusions fit in with au- 
thoritative views hitherto held? What ad- 
ditional evidence is needed before one can 
be sure that the conclusions tentatively of- 
fered are justified? Al these questions are 
repeatedly raised and answered in orderly 
and logical fashion. 

The author’s style, plan of organization, — 
and persistence with which all promising 
avenues are explored, as well as his care- 
ful restraint in accepting finally only that 
which is definitely proven, represent an ex- 
ercise in economic reasoning which should 
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delight his fellow economists. It should 
also provide the young researcher, not yet 
arrived at full journeyman status, a model 
which cannot but be helpful in perfecting 
his own skill 

Few business executives, it may be safely 
predicted, will have the time or inclination 
to read this report in its entirety. Fortu- 
nately, it is possible to derive profit fram 
the report without a complete perusal. The 
author, as though in anticipation of such a 
need, has indeed suggested an abridgment 
which will in most cases serve the purposes 
of this broader audience. Pages 77 to 131; 
312 to 347; and 460 to 499 contain “the 
gist of the argument” and may be read 
intelligibly without reference to remaining 
chapters presenting more detailed studies. 

This reviewer would like also to recom- 
mend to the layman audience the concise 
introduction to the conclusions of leading 
theorists which appears in the first thirty 
pages of this report. It is possible that 
this prescribed reading might tempt some 
not much given to serious economic read- 
ing to explore further in this fertile field 
of dynamic economics. 

' W. N. MITCHELL 
Chicago, Illinois 


DONOVAN, FRANK P., JR. Mileposts on the 
Prairie: The Story of the Minneapolis & 
St. Louis Railway. Pp. ix, 310. New 
York: Simmons-Boardman Publishing 
Corp., 1950. $4.50. 


The Minneapolis & St. Louis Railroad 


was originally promoted to give Minneapo-' 


ls a southern route to St. Louis and a 
northern outlet to the Great Lakes at 
Duluth, and for a time it had ambitions of 
reaching to the Pacifc Coast. It never 
reached St. Louis; its own rails never 
reached Duluth, but perhaps that was not 
intended; and it never extended farther 
west than the Missouri River. The rail- 
road, however, finally made an important 
place for itself as a bridge line between 
Minneapolis and the Peoria gateway to the 
East. The railroad company was organized 
in 1870, and operations were begun in 1871. 
The road was in receivership from 1888 to 
1894, and from 1923 to 1942. 
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The story of this railroad and of its 
vicissitudes is told in a folksy style in the 
volume under review. By means of anec- 
dote and human interest touches the author 
gives the road a personality all its own. As 
a factual history, however, the book has 
limitations. On many events and develop- 
ments in the road’s history more facts and 
analysis are needed for the enlightenment 
of the reader. 

We are reminded again and again of the 
marvels that have been worked since the 
reorganization of 1943.. We are told that 
“From probably the most run-down Class I 
carrier and the least profitable, it is now 
one of the most efficient, well managed, and 
lucrative of properties” (p. 5), and that its 
emergence “from two decades of seemingly 
hopeless bankruptcy” to its present status 
is “a saga in American management” (p. 
261), but we are never really let in on the 
secret of how it was done. 

A most interesting chapter tells of the 
efforts in the 1930’s to dismember the road, 
scrap about a third of its mileage, and 
parcel out the rest among eight different 
railroads. Employees, patrons of the road, 
and inhabitants of the area rose up and did 
battle to save their road. Unfortunately, 
we are not told what philosophy underlay 
the proposal which originated with the Re- 
construction Finance Corporation, nor why 
the Interstate Commerce Commission re- - 
jected it. Regardless of the merits or de- 
merits of the proposal, the incident reveals 
the storm of opposition that will face any 
attempt to perform drastic surgery on the 
railroad system of the country, however 
desirable such surgery might be to restore 
the health of the railroad industry as a 
whole. 

D Pritr LockLin 

University of Ilinois 
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FARcHOD, Henry Pratr. Versus: Reflec- 
tions of a Sociologist. Ppò xvii, 203. 
New York: Philosophical Library, 1950. 
$3 75. 
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Farrcuitp, Henry PRATT. The Prodigal 
Century. Pp. xvii, 258. New York: 
Philosophical Library, 1950. $3.75. 
These two volumes constitute, in a sense, 

a single set. They contain, in two different 

formulations, what a distinguished Ameri- 

can sociologist of the past generation, now 
retired from his teaching position at New 

York University, evidently regards as some. 

of the most important conclusions’ he has 

reached during the years of his adult life. 

Versus: Reflections of a Sociologist is a 

collection of Professor Fairchild’s scattered 

papers, all of them previously published, all 
but one in general or “popular” rather than 
professional journals. The eleven essays 
deal with at least five rather distinct topics, 
but very prominent among these topics are 
two—what is commonly known as “the 
population problem,” and the effects of the 
profits motive in contemporary economic, 
political, and international affairs, with sug- 
gestions concerning the prospective and de- 
sirable replacement of capitalism by some 
other, more socialistic organization of pro- 
duction and distribution. It is startling to 
discover that the head of a department in 

a leading American university developed 

this theme in a magazine circulating among 

people of general interests as long ago as 

1920, and reiterated his position at inter- 

vals thereafter in journals of wider circu- 

lation—and still held his job. -` 

In The Prodigal Century Fairchild has 
developed the same themes in the form of 
a commentary on the historv of the nine- 
teenth century, with backward glances at 
earlier periods and no little reference to 
what has happened in the first half of the 
twentieth century. 

Because I happen to hold beliefs which 
run closely parallel to those expressed by 
Professor Fairchild in these volumes, I 
liked them very much. Other readers, no 
doubt, will react to them quite differently. 
Neither is primarily a contribution to soci- 
ology, or to other social sctence in the strict 
sense; they are concerned rather with ques- 
tions of social ethics and policy. I think, 
however, that any reasonably intelligent 
and open-minded reader would find them 
stimulating, especially the papers collected 
in Versus and the later chapters of The 
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Prodigal Century. I hope they will have 
many readers. 
Froyp N. House 
University of Virginia ` 


ANDREWS, F. Emerson. Philanthropic Giv- 
ing. Pp. 318. New York: Russell Sage 
Foundation, 1950. $3.00. 

Measured by participation, Americans 
are amazingly active philanthropoids, serv- 
ing on the boards of agencies and hospitals, 
schools and colleges, and as volunteers, 
solicitors, staff members, and contributors. 
As a background for wise giving or policy 
making, Mr. Andrews’ book will be useful 
to all who participate. 

Philanthropic Giving reviews historically 
the motives, forms, and organization of 
giving through the ages. The objectives 
and characteristics of philanthropy in the 
past fifty years are described. A volume 
of three hundred pages cannot go beyond 
that to assay the social implications of the 
several possible policies; but the choices 
are well stated. 

The reader. will find that nearly every 
current question has had a long prologue 
in history. Does the giver ponder -the 
wisdom of one big campaign? In Medieval 
Europe the Church was the chief almoner. 
... Have the local Community Chest 
campaigners set a formula for giving which 
takes free choice from the donor? ‘Tithing . 
and the ancient Jewish community offer 
piecedent. ... How shall one determine 
the priority of giving? The Greek and 
Roman answer was community need and 
the brotherhood of free men. Early Chris- 
tians emphasized the suffering of the needy 
recipient and sentimentalized the beggar 
and the sacrifice of the giver. Maimonides’ 
“eight degrees in the giving of charity, one 
higher than the other” emphasized self- 
effacement on the part of the giver and the 
rehabilitation of the recipient in independ- 
ence. Is the Juggernaut of the State taking 
over traditional areas of private giving? It 
is interesting to note that the building of 
wharfs, roads, bridges, and war vessels were 
once considered typical objects of privare 
charity, 

Only in Western democracy have the 
motives and methods of philanthropy been 
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so varied. In almost every other civiliza- 
tion there has been a central dominating 
rationale of giving: sympathy for the poor, 
a ticket to Heaven, civic obligation, a 
palliative to personal conscience, a brother- 
hood for people (not merely the poor), 
reciprocal obligation toward the stranger. 
Chinese, Hindu, Egyptian, Hebrew, Greek, 
Roman, and Medieval societies—each had 
its characteristic note. 

The annual “take” of charity rackets 
equals the total income of all philanthropic 
foundations. Mr. Andrews describes the 
standards of the National Information 
© Bureau and its local counterparts for the 
protection of the giver. 

The following chapter headings are not 
complete, but will indicate coverage of the 
book: “Expansion of Government Serv- 
ices”; “Who Gives and How Much”; 
“Foundations and Community : Trusts”; 
“Voluntary Welfare Agencies’; “Fund- 
Raising”; “Avoiding Charity Rackets”; 
“Giving Through Religious Agencies”; “Ed- 
ucation and the Arts”; “Financing Re- 
search”; “Taxation Factors’; “The Recip- 
ient and the Donor.” Appendixes include 
such handy reference material as excerpts 
from laws and regulations, a trust agree- 
ment, a charter, a charity bequest form, a 
list of community trusts. 

The review of the past fifty years will be 
especially valuable. American philanthropy 
has grown and changed vastly in that 
period. Decisions will be made in the 
next ten years in communities all over 
America which will not only change the 
philanthropy of the next fifty years, but 
could change the society which supports it. 

PHILIP S. BROUGHTON 

‘Pittsburgh, Pennsylvania 


TEETERS, Necrey K., and Joan Otto 
REINEMANN. The Challenge of Delin- 
quency. Pp. xü, 819. New York: 
Prentice-Hall, 1950. $7.35. 


This book follows the conventional plan 
of discussing causes, treatment, and pre- 
vention but gives a commendable portion 
of its contents to control and treatment. 
Since the discussion of causes has become 
somewhat threadbare, it is refreshing to 
fnd one-half of the book concerned with 
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the immediate problems of handling and 
controlling delinquents. Although preven- 
tive programs are more fundamental, they 
are achieved with exasperating slowness. 
An urgent need is the more efficient service 
to problem and delinquent children at the 
present time. 

This volume will prove decidedly helpful 
both to students and to child welfare work- 
ers in gaining an appreciation of our cur- 
rent needs. Apprehension, methods of de- 
tention care, procedure in the juvenile 
court, probation, and institutional control 
are presented in sufficient detail to portray 
not only present treatment but more desir- 
able methods for the future. 

The characteristic descriptions of specific 
institutions and so-called reform schools 
should stimulate management to remedy 
the defects that are pointed out. Signif- 
icant criticisms refer to cruel punishments 
common to many institutions, to the sex 
starvation of children sent to reform 
schools, and to the criminal climate that 
pervades some of the schools. 

A larger use of group therapy is ad- 
vocated by the authors. They do not 
believe that all the features of the English 
Borstal system should be imported. Sev- 
eral pages relate to attempts made by re- 
actionaries to destroy the juvenile court, 
but optimistic results are shown in the 
chapter dealing with the expansion of the 
juvenile court idea. Adolescents’ Courts, 
Family Courts, and State Youth Correction 
Authorities are being established in increas- 
ing numbers and apply the principles of in- 
dividualization and justice as developed in 
the juvenile court. 
~ Although successful preventive work re- 
quires thoroughgoing community action, 
the authors have purposely limited their 
discussion in this connection to certain 
agencies and institutions. Preventive work 
is now being undertaken by some police 
departments. The activity of policewomen 
is outstanding, but in small cities few 
women are permitted to serve in this capac- 
ity. The school must share in the task of 
prevention. Through the work of the 
counselor, the visiting teacher, and the vo- 
cational expert schools are piready doing 
much, but not nearly enorgh. 
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The work of the child guidance clinic is 
stressed, but the authors are overoptimistic 
in respect to the spread of this system 
throughout the country. There are also 
many areas in which the church can be 
helpful. A broad program of social action 
on all government levels is likewise needed. 

The book is illuminated with an abund- 
ance of illustrations and closes with a series 
of fifteen case histories. It is distinctly a 
valuable addition to the literature on the 
subject of juvenile delinquency. 

GEORGE B. MANGOLD 

University of Southern California 


CrawForp, PauL L., Danrer I. MALAMUD, 
and James R. Dumpson. Working With 
Teen-Age Gangs: A Report on the Cen- 
tral Harlem Street Clubs Project. Pp. 
xi, 165. New York: Welfare Council of 
New York City, 1950. No price. 


In 1945 a series of gang wars on the 
the streets of New York City were causing 
thoughtful citizens a good deal of concern. 
The matter was brought to the attention 
of the Welfare Council of New York City, 
and a Committee on Street Clubs was set 
up under its auspices. Since conventional 
agencies were unsuccessful with the street 
gangs, the Committee recommended a new 
approach. As a result the Centtal Harlem 
Street Clubs Project was organized and 
opened headquarters at the corner of 116th 
Street and Lenox Avenue in July, 1947. 
Three area workers were appointed that 
year, and two others were acded in 1948. 
Four of these were men who worked with 
gang boys; the other was a woman working 
with the girls. “Field operations were 
terminated according to plan in 1950. 

The methods used in the Project were 
distinctly unconventional. Each of the 
four men area workers established rapport 
with a notoriously bad gang. When he 
had gained the boys’ confidence he began 
to make his influence felt, using active 
direction and stimulation as little as pos- 
sible and trying rather to encourage self- 
direction. ‘The gangs ceased their gang 
warfare and began to engage in organized 
recreational programs more than they ever 
had before. The boys became more har- 
monious and democratic in their interper- 
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sonal relations. Workers were also able to 
help many of the boys in their individual 
problems through personal counseling. The 
girls’ worker did somewhat similar work, 
not with a genuine gang, but with the 
girls living on a particular bleck. A 
Neighborhood Council also was organized 
for the adults of the area, but this received 
less attention and was only moderately 
successful. 

The volume under review is written in 
popular style and is frankly directed to 
laymen. It does not give the deta nec- 
essary for a really scientific evaluation of 
the Project. However, it quotes -iberally 
from process records and is written with an 
engaging air of frankness. It is admitted 
that the Project was much less successful 
in modifying the boys’ escapist behavior 
than their aggressive activities. The tech- 
niques of the workers (who are identified 
by pseudonyms) are freely discussed and 
criticized. Final judgment must wait on 
the publication of the research c:rector’s 
report which is promised for 1951. In 
the meantime the reviewer’s subjective im- 
pression is that the Project was, on the 
whole, highly successful. 

If the Project is to be imitated elsewhere 
its cost must be considered. The budget 
cost $163,297.56; for this amount the work- 
ers dealt with about 255 boys for less 
than three years, plus about 85 boys and 
33 girls for less than two years. Certain 
research and planning expenses might be 
eliminated on a repetition of the Project, 
but on the other hand the report recom- 
mends better trained workers and psy- 
chiatric service. In areas of acute gang 
activity the expenditure would prokably be 
justified. The least one can say is that the 
techniques of the Project were certainly 
promising enough to be given further trial: 

PAUL HANLY FURFEY 

Catholic University of America 


Coun, ALFRED E. and Crate Lincc 
The Burden of Diseases tn the United 
States. Pp. viii, 129, and extra portfolio 
of charts. New York: Oxford E 
Press, 1950. $10.00. 


Although this book presents a large num- 
ber of charts of death and sickness rates, 
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the text is more philosophical than statis- 
tical, presenting viewpoints, predictions, 
and philosophies which could have been 
supported by far less statistics than those 
presented. - 

The central theme of the book is the 
relation between the sharp declines in the 
_ Short-term infectious diseases of early life 
during the last half-century or more and 
the simultaneous rise in the noninfective 
long-duration degenerative diseases of the 
older ages. It is stated that this rise in the 
diseases of later life was a direct and pre- 
dictable result of the increasing proportions 
of persons who live to old age because of 
the decrease in the infectious diseases of 
early life. Birth rates are mentioned, but 
without much emphasis, as factors in the 
age distribution of the population. Further- 
more, it is maintained that the’ nations of 
the world can be classified according to 
their stage of medical development by 
observing whether the leading causes of 
death are the infectious or the degenerative 
diseases. As life expectancy increases, the 
greater is the burden of the degenerative 
diseases, as measured by crude death rates. 

Elaborate color charts are set up in four 
ways: (1) Trend of mortality from certain 
causes at specific ages by decades from 
1900 to 1940. These data are presumably 
used to extrapolate to 1960. (2) Age 
curves of mortality for certain diseases for 
1900, 1920, 1940, and predictions for 1960. 
(3) Percentage of deaths from certain 
causes at each age. (4) The ten most fre- 
quent causes of death in the United States 
at each age for the years 1900, 1910, 1920, 
1930, and 1940. The legend involves 16 
different colors and shades. Obviously such 
charts are for study rather than to il- 
lustrate outstanding specific points. (5) 
The ten major causes of death in ten age 
groups for white and nonwhite persons in 
the United States in 1940. (6) Death 
rates for the ten major causes in each age 
group for males and females in the United 
States in 1940. (7) Similarly elaborate 
charts of the ten major causes of death 
(all ages) in years near 1940 in each of 42 
countries. (8) Death rates by age for the 
ten major causes in ten countries for years 
near 1947. 
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The last section of the book summarizes 
in chart form the major causes of morbidity 
as reported in five sickness surveys from 
which material is available. The charts 
shown include major causes for all ages 
and at specific ages, together with tables 
contrasting the percentage of cases and 
deaths that are due to various cause groups. 
In morbidity as in mortality the major em- 
phasis is upon the most frequent causes of 
illness at specific ages. 

The book shows in tabular form rela- 


‘tively few of the data contained in the 


charts but detailed references are given to 

the sources, and mifmeographed copies of 

the tables of rates have been deposited in 

the Library of Congress, the Army Medical 

Library, and the Library of the New York 

Academy of Medicine. 
SELWYN D. COLLINS 
U. S. Public Health Service 
Washington, D. C. - 


MILLER, JAMES Grier (Ed.). Experiments 
in Social Process: A Symposium on So- 
cial Psychology. Pp. ix, 205. New 
York: McGraw-Hill Book Co., 1950. 


$3.00. 


These collected papers are the product of 
a symposium at the University of Chicago 
in November 1947; the editor describes 
them as “representative samples of the 
most recent work in the field of social 
psychology.” One could easily start an 
argument as to just how representative 
these samples are. Out of eight contributed 
papers, six are from the University of 
Michigan. This reviewer yields to no one 
in his admiration for his colleagues at Ann 
Arbor, but, by applying some of the criteria 
which they themselves have helped to 
establish, he is led to suspect that the 
“sample” may be a little one-sided. There 
can be no argument, however, about the 
high quality of the contributions, or about 
the significance of this demonstration of 
important advances in social psychological 
methodology. 

Of the eight papers, three may perhaps 
best be described as presenting a theoretical 
and methodological framework for research. 
Donald G. Marquis, in a discussion of 
“Scientific Methodology in Human Rela- 
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tions,” distinguishes the steps which can be 
identified in any complete scientific in- 
vestigation and describes some of the dif- 
ficulties faced by the social sciences in 
achieving the full pattern. Ronald Lippitt 
writes on “The Strategy of Sociopsycho- 
logical Research” and indicates that in the 
past much of the attention of the social 
psychologist has been directed towards 
methods of accumulating data; more re- 
cently there has been a trend toward the 
construction of theory, and “it is exciting 
to note the increasing number of social 
psychologists who see that disciplined con- 
ceptualization in social psychology is the 
path to fruitful empirical research. . .” (p. 
29). James J. Gibson discusses “The Im- 
plications of Learning Theory for Social 
Psychology,” insisting—rightly, in the opin- 
ion of this reviewer—that the contemporary 
theories of learning derived from laboratory 
evidence do not fully fit the facts of learn- 
ing in a human social situation. He sug- 
gests ways in which learning theory can 
be made more suitable for social psychol- 
ogy; some- of his demands are not easily 
met, but they should be carefully con- 
sidered by those who believe they can 
legitimately extrapolate from the animal 
laboratory to complex human societies. 
From the Research Center for Group 
Dynamics at Michigan there are three use- 
ful papers, by Leon Festinger, Dorwin 
Cartwright, and John R. P. French, Jr., 
dealing, respectively, with “The Role of 
Group Belongingness,” “Psychological Eco- 
nomics,” and “Changing Group Productiv- 
ity.” In each case there is a survey of 
recent research with which the writers or 
their colleagues have been associated, and 
an indication of the practical implications 
and applications of the teckniques em- 
ployed. These papers taken together con- 
stitute one of the best available introduc- 
tions to the understanding of group dy- 
namics, and to the breadth and scope of 
the research with which it is identified. 
The picture is an impressive one. Daniel 
Katz contributes a paper on “Survey Tech- 
niques in the Evaluation of Morale,” show- 
ing how these techniques have been success- 
fully applied in situations as different as 
the study of the effects of strategic bomb- 
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ing upon German morale, on the one hand, 
and of worker morale in American ship- 
yards during the war, on the other. Katz 
makes a good case for his conclusion that 
“when the survey method is used in a well- 
designed research plan, utilizing advances 
in techniques of sampling and data gather- 
ing and measurement, it has applicability 
beyond the limits of the public opinicn 
poll” (p. 77). 

The volume includes also the interesting 
paper by D. V. McGranahan and Ivor 
Wayne (previously published in Human 
Relations in 1948) presenting the results 
of a content analysis of German and Amer- 
ican plays as a contribution to “A Com- 
parative Study of National Characteristics.” 
The reviewer regards this study as one of 
the best of its kind and as indicating the 
manner in which objective, empirically- 
oriented techniques may be successfully 
applied in a complex and controversial 
field. The method should have wider ap- 
plication. 

In addition to the contributed papers, the 
book contains the verbatim report of a 
round-table discussion on “Social Fsychol- 
ogy and the Atomic Bomb” in which the 
psychologists attending the symposium had 
the co-operation of Leo Szilard, Professor 
of Biophysics at the University of Chicago. 
The participants had a difficult problem 
to face, and it is not surprising that they 
disagreed at times and that no solution 
was forthcoming. Nevertheless, one senses 
clearly the feeling of responsibility which 
pervaded the discussion. This reviewer 
cannot help thinking that if more social 
scientists shared this feeling of responsibil- 
ity, there might still be a chance for some 
clear guidance in these troubled times. 

OTTO KLINESERG 

Columbia University 


Horrey, Joseph Wintsrop. You Cart 
Build a Chimney From the Top: The 
South Through the Life of a Negro 
Educator. Pp. 226. New York: The 
William-Frederick Press, 1948. $3.00. 
We have here an account of race rela- 

tions in the United States set in an auto- 

biographical background. The author is 
president of a Negro college located in 
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the Deep South. Like most of his col- 
leagues who live and work in this section, 
his is a leadership of an accommodating 
type. “He is one Negro who speaks the 
Talmadge language” (p. 132). Descended 
from share croppers, he had a home train- 
ing which accustomed him to a life in 
humble status. “My father taught me as 
a child never to go to a white man for a 
favor just before a meal and never to go 
to the front door. Wait until the meal is 
over and he has had time to get his pipe 
or cigar, and then go to the kitchen and 
tell the cook you would like to speak to 
Mr. John Doe” (p. 60). This background 
serves him in good stead when he attempts 
to get funds for a Negro state university 
as the chapter on “Contacts with State 
Officials” proves. 

Dr. Holley doubts the necessity of the 
Committee on Fair Employment Practice, 
established during the last war to prevent 
discrimination against Negroes in industry. 
In his opinion the job ceiling is due more to 
labor unions and employee prejudice than 
to employer discrimination (pp. 167, 169). 
He thinks poll taxes are not as potent in 
disfranchising colored voters in the South 
as inertia (p. 157). He is satisfied with 
segregation in education. 
of both races were forced to attend the 
same schools, Negro teachers would have’ 
to find other forms of employment. Cer- 
tainly the Southern whites are not going 
to send their children to schools taught by 
Negroes” (p. 218). He is willing to have 
s.gregation extend into higher education 
since the background and future outlook of 
the two races are so different. “It is not 
fair for the State to force my boy to fit 
himself for service in a field where the door 
is closed” (p. 89). Perhaps the keynote of 
his philosophy is struck when he says “The 
Negroes’ greatest need, as I see it, is a 
sane, sound, unselfish leadership” (p. 159). 

Throughout the book there is an abun- 
dance of anecdotal material which reminds 
one of the style of Booker T Washington, 
whose attitude on race questions was not 
dissimilar. This reviewer hazards the opin- 
ion that there will be much disagreement 
with Dr, Holley’s opinions among leaders 
of his race living in the North, for one 
finds in his book nothing of protest but 
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rather an acceptance of things as they are. 
Negro leaders like Dr. Holley may not rise 
to important places in politics; but they 
will succeed in gettnig the support and 
confidence of the ruling class among which 
they mostly live. The book is worth read- 
ing if only for its different point of view. 
Joan G. VANDEUSEN 
Hobart and William Smith College 


Cronin, JoHN F. Catholic Social Prin- 
ciples. Pp. xxviii, 803. Milwaukee: 
Bruce Publishing Company, 1950. $6.00. 


The subtitle accurately describes the con- 
tents and purpose of this very interesting 
volume: “The Social Teaching of the Cath- 
olic Church Applied to American Economic 
Life.” Prior publications have been re- 
stricted to certain aspects of our social, 
economic, or political life; this book is an 
inclusive analysis of all aspects of our 
economy, labor unions, management, hous- 
ing, social security, health. 

The book is divided into three parts: 
“The Christian Social Order’; “Social 
Principles in Economic Life”; and “Amer- 
ican Catholic Social Thought.” Each chap- 
ter begins with excerpts from official pro- 
nouncements of the Catholic church. These 
are followed by thoughtful interpretations 
of the applications of these documents to 
our modern life. Some of the basic areas 
discussed are: labor unions, management, 
housing, social security, wages and income, 
taxes, and the family. 

The fine idealistic and yet practical point 
of view which runs throughout the entire 
volume Is indicated by the following two 
brief quotations: 

“While the American economic system 
has accomplished technical wonders, it has 
not achieved a form of smooth social or- 
ganization comparable to its mechanical 
and engineering triumphs. It will not ob- _ 
tain secure prosperity until co-operation 
replaces group hostility, unsocial forms of 
competition, and struggles for economic 
power. This is a deep, underlying malady 
of our social life. Only when it is cured 
cán we hope for a society organized in 
accordance with Christian principles.” 

“To influence American life, develop lay 
apostles to work in their own fields, -pro- 
moting a middle ground between statism 
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and anarchic individualism. 
stress to encouragement of common-in- 
terest, in contrast to special-interest, social 
groups. Foster harmony between capital 
and labor. Develop a sense of common 
problems and needs, to be met by joint 
action. Permeate existing groups with this 
new spirit rather than seek to create en- 
tirely new organizations. . . . Realize that 
attitudes and approaches are more im- 
portant than techniques... . The middle 
way is the only hope. Properly presented, 
it will be accepted by all but the most ex- 
treme Americans.” 
Francis J. BROWN 
Washington, D. C. 


BERNSTEIN, PERETZ F. Jew-Hate as a 
Sociological Problem. Translated by 
David Saraph. Pp. 300. New York: 
Philosophical Library, 1951. $3.75. 

The present rather thin volume is the 
translation of a work which first appeared 
in German in 1926, and which had been 
written as early as 1923. The work starts 
with an epilogue which is self-critical and 
somewhat apologetic and which aims at 
bringing the work up to date. The main 
body of the text, however, remains un- 
altered. What influence this book may 
have had in scientific investigations on the 
problem of anti-Semitism is hard to say. 
I have not previously seen it referred to 
in the literature of this problem, which 
by now has been rather thoroughly in- 
vestigated, nor does Bernstein seem cog- 
nizant of many of the sociological and 
psychological studies which had apepared 
even as early as 1923. All of this taken 
together certainly means that the blurb on 
the dust-cover that this book is “a must for 
every serious student of the problem of 
anti-Semitism” is not to be taken too seri- 
ously. 

Although this book has in its title “A 
Sociological Problem,” I feel that the work 
is a literary essay rather than a scientific 
sociological study. There are many good 
insights in the book; it is interesting read- 
ing for some one who is intensely interested 
in the problem, and even in the translation 
it -sounds very well written. This alone 
sets it in a somewhat enviable position 
among translations from German scientific 


Give special’ 


prose. The main thesis of the work can be 
abstracted in a few sentences without doing 
too much violence to the argument. Ac- 
cording to the author, anti-Semitism or 
“Jew-Hating,” as he prefers to call it, is 
primarily a manifestation of in-group sol- 
idarity as opposed to out-group antagonism. 
There is nothing objective, as we all know, 
in the person or the social status of the 
Jew which would create this phenomenon 
of virulent anti-Semitism, Rather, the 
frustrations of any group, if displaced onto 
members of the in-group, would be danger- 
ous, and hence we require a suitable out- 
group target. The Jew is thus chosen for a 
variety of reasons. It follows that anti- 
Semitism is a phenomenon which results 
from the nature of groups and from the 
deep repressions of hostility which are 
necessary in forming a cohesive in-group. 


. In this the author is close to Freud and 


the modern psychodynamic positian, and to 
some extent he acknowledges this. This 
idea may have been rather new and star- 
tling in 1923, but it is certainly “old hat” 
now in sociological circles. Bernstein fails 
to come to grips at all with what I like to 
call the “vicious circle” aspect of the prob- 
lem. Like most authors writing from the 
standpoint of scientific rationalism, he tends 
to diminish the now rather well authen- 
ticated facts that anti-Semitism itself cre- 
ates attitudes and activities in its victims 
which rebound and consequently increase 
the problem. Certainly the scientist is not 
interested in “blame” or “guilt” or “fault,” 
but modern social science, I feel, can tell us 
more about this very vital problem than 
that the alleged characteristics of the Jew- 
ish stereotype are imaginary, and zhat con- 
sequently the Jew is nothing more than 
the unfortunate victim of circumstances. 
Certainly our understanding of the prob- 
lem of anti-Semitism has increased greatly 
since this book was written. The book is 
an interesting, rather literary type of essay, 
which can certainly do a great deal to en- 
lighten the stupidly prejudiced. Its central - 
theme is good, but now rather well known, 
and is far from complete. I have. no 
hesitancy at all in recommending the book 
highly to any social scientist primarily con- 
cerned with the particular problem. Except 
for the specialist who must read it, the ap- _ 
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pearance of the works of Graber and Britt 
and of Ernst Simmel and the monumental 


five volumes in Harper’s “Studies in Prej- 


udice” series make this book quite severely 
outdated. J. F. Brown 
Hollywood, California 


Ruxzs, DacoserT D. (Ed). The Hebrew 
Impact on Western Civilization. Pp. xv, 
922. New York: Philosophical Library, 
1951. $10.00. 


r 

The editor tells us that this is a book 
of propaganda, designed to show what the 
Jews have contributed to Western civiliza- 
tion, especially during recent centuries. 
Eighteen chapters of widely varying length 
and scholarship, by seventeen writers, treat 
_ aspects of the subject. At least six chap- 
ters exhibit English writing that is so poor 
or sophomoric as to warrant a query as to 
how they happened to escape editorial 
surgery. The editor failed, perhaps through 
no fault on his part, to assemble a staff 
all of whose members possessed critical- 
mindedness regarding long-discredited dog- 
mas as to historical and social processes. 
Only four or five chapters attain a minimal 
standard of maturity of judgment, objectiv- 
ity, and competent historical technique. 
Three of the chapters on the arts comprise 
fair surveys of their topics but are marred, 
like most of the remaining chapters, by a 
need to glamorize Jewish achievements. 

The over-all impression is of a volume 
that is a disservice both to objective histo- 
riography and to the Jews. Ethnocentric 
evaluations are glaring and frequent. Na- 
tionalist premises distort many chapters. 
Biological—occasionally even racist—ex- 
planations of Jewish creativity, and anti- 
quated psychological explanations are nu- 
merous. At least five of the authors are 
so unacquainted with the social sciences 
as to assert that the Jews are a race or 
have a commen racial origin. . 

The first chapter, by A. Katsch, stresses 
the role of the Hebrew and the Old Testa- 
ment in the life of New England. The 
second chapter, by L. L. Bernard, is a 
useful, appraisal of a few leading thinkers, 
who happened to be Jews, in sociology and 
political science. The kindest thought that 
can be offered regarding the two chapters 
by H. Bieber, one on Jews in public offices, 
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the other on Jews in the exploration of the 
globe, is that the symposium might have 
been improved had these sections been 
omitted. M. J. Karpf discusses the ancient 
Jewish ethics of philanthropy and its con- 
nection with recent Jewish social service 
work; self-reference of doubtful taste de- 
tracts from this otherwise competent essay. 
A. A. Roback describes, with uncensored 
emotionality, the contributions of Jews to 
the exact and biological sciences. S. R. 
Kagan offers a’ directory of Jewish names 
in medicine. C. Roth in a brief and well 
written section suggests the support af- 
forded by recent researches to the notion 
that some Jews played an historically sig- 
nificant role in European urban society 
during the Middle Ages. P. Nettl, K. 
Schwarz, W. Sorell, and R. Kayser note 
contributions of Jews in music, plastic and 
graphic arts, dance, and literature. C. 
Lubinski lists Jewish names in drama, 
theatre, and films. R. Van Dyck gives 
Jewish names in journalism. W. B. Ziff, 
who thinks that the Jews have never been 
excelled as soldiers and military organizers 
and that the Hebrews have military genius, 
cites numbers of Jewish names too. M. L. 


Wolf discusses the role of Jews in the law.” 


V. Ferm offers a stimulating interpretation 
of Jewish ideological effects upon the Chris- 
tian religions. In a final and thoughtful 
chapter, K, F. Leidecker notes Jewish 
thinkers in philosophy or fields’ close to 
philosophy. 

An outstanding service of this volume, 
if it be a'service, is to provide a handy 
reference guide of names and professions 
of persons who have been of Jewish an- 
cestry. The number of definitely bad chap- 
ters is so large as to place both editor and 
publisher in the position of accounting for 
the reasons why they allowed a book of 
this kind to be printed. Whatever the re- 
ception of the volume may be by laymen, 
most social scientists will be so repelled 
by the features of naiveté, irresponsibility, 


-subjectivity, and bad editorial work in- 


corporated in the book, that they will have 
little motivation to examine the chapters 
that display merit. These are, to repeat, by 
Bernard, Karpf, Roth, Ferm, and Leidecker. 
MELVILLE JACOBS 
University of Washington R 
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~Marrrain, Jacques. Man and the State. 

Walgreen Lectures at the University of 

Chicago. Pp. x, 219: Chicago: Univer- 

sity of Chicago Press, 1951. $3.50. 

On the face of it, this book appears to be 
what its title advertises, a serious work 
on political philosophy. It is serious with- 
out a doubt. Philosophical it is if philos- 
ophy can exist without a free mind, and 
it is political if politics be a branch of 
theology. To one, however, who is inclined 
to turn the latter matter around and to 
hold that theology is but “transcendentalized 
politics,” the book is all askew. 

It derives politics from, or closely as- 
sociates it with, the nature of man, the 
nature of man from, or with, the nature 
of God; then it obscures the difficulties 
thus insuperably obtruded (from pluralistic 
considerations and interpretations) by beg- 
ging major questions of conflicting contents 
under the loaded semantics of “natural 
law.” 

The loaded meaning is of course leaded 
with sacerdotal authority to make its own 
dogmatic definition stick. Such, however, 
is of course obscured as far as possible 
by a distinction between “authority” and 


“power,” “authority” being of course righi-.- 


ful power (who saying so and to what ends 
other than his ownr). 

All this arranged neatly and to his sat- 
isfaction, the author is prepared to dispense 
with the notion of sovereignty altogether, 
or at least to dispense with its historic and 
human availability. “Nor is the State 
sovereign; nor are even the people sov- 
ereign. God alone is sovereign.” But 
which god in the heavily advertised “One 
World,” Allah? And by the god of which 
church in this one nation of free wor- 
shipers? Such is the loose logic, until 
tightened too tight by an authority of 
presumption, through which this modern 
apostle to us froward gentiles transforms 
philosophy into propaganda, and hallows 
propaganda with unction—and this in a 
multi-church Christianity and this in a 
multi-religional world. 

T. V. Sucre 

Tulane University 
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WALKER, Lestre J. The Discourses of 
Niccolo Machiavelli. Translated from 
the Italian with an introduction and 
notes by Leslie J. Walker. 2 volumes. 
I: Pp. xii, 585; IT: v, 390. New trans- 
lation. New Haven: Yale University 
Press, 1950. $15.00. 


This new translation of The Discourses 
will be welcomed by all students of the 
Renaissance. It is more accurate, clearer, 
and more logically paragraphed than the 
Detmold translation. One reason is that 
Walker has rendered Machiavelli’s anti- 
quated terminology into its modern equiv- 
alents. Thus, where Detmold translated 
“Popular government lapses readily into 
licentiousness,” Walker has “Democracy is 
without difficulty converted into Aanarchy,”’ 
and puts Machiavelli’s own terms, popolare 
and licenstoso, in a footnote. 

The chief virtue of the present transla- 
tion, however, is the excellent commentary 
that accompanies it. Besides a critical in- 
troduction of 164 pages, there are an 
analytical table of contents for The Dis- 
courses (33 pages); a study of Machiavelli’s 
sources (35 pages); a series of chrono- 
logical tables (44 pages); a summary of 
“dates, mistakes, and terminolegy” (10 
pages); an index of proper names, which 
includes persons mentioned in The Prince, 
and an elaborate index by topics of all 
the subjects discussed by Machiavelli (70 
pages). In addition, there are several 
genealogical tables. The indexes will prove 
most helpful to students; the notes are 
interesting and thorough, and show a 
minute and painstaking scholarship. The 
volumes have been handsomely printed in a 
style commensurate with the scholarly scale 
of the contents. 

The introduction seems to this reviewer 
the least satisfactory part of the com- 
mentary. Only one or two points can be 
mentioned here. For example, while there 
is certainly a distinction between ‘gen- 
eralizations” and “maxims,” as the author 
laboriously insists (pp. 69-74), it does not 
seem particularly relevant to Machiavelli. 
Machiavelli was not laying down maxims in 
the ordinary sense of advocating certain 
lines of conduct. He was merely saying 
that, if anybody wanted such and such a 
thing, he would be well advised to do thus 
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and so. The author appears to want to 
make Machiavelli into a moralist in order 
to show that his morals were bad, while 
the truth is that he was,not a moralist at 
all, good or bad. 

One cannot, of course, expect the author, 
who is a Jesuit, to approve of Machiavelli’s 
secularism, but it does not seem as clear 
to this reviewer as to the author that “in 
his heart of hearts” Machiavelli remained 
a good Catholic (p. 117). The Prince 
naturally comes in for more severe criticism 
than The Discourses. The author holds 
that the former work was rightly placed 
on the Index (pp. 3-4), and he implies 
that the world would have been better 
off if the attempt to supress it had been 
successful, This bias causes the author to 
exaggerate the “pernicious” influence of 
Machiavellianism and to underestimate its 
good effects. The fact that Charles V and 
Catherine de Médicis were enthusiastic 


readers of Machiavelli does not prove that ' 


he profoundly influenced their policies; it 
may be that they read him because they 
found in his writings opinions similar to 
their own. And what if “Henry HOT and 
‘Henry IV of France had it on their persons 
when they were murdered”? We can 
hardly suppose they met their unhappy fate 
because they were readers of The Prince! 

On the other hand, it is arguable that 
the good effects of his writings were greater 
than those of many more “moral” thinkers. 
Machiavelli had a conception of politics as 
a science concerning means, rather than 
as a philosophical disquisition about ends. 
His interest was focused on the interrela- 
tions among empirical facts, and, granting 
that he was excessively: optimistic about the 
ease with which such interrelations may be 
formulated into valid generalizations, he 
may nevertheless be fairly described as the 
founder of political science. 

W. T. Jones 
Pomona College 


Vivas, Exviszo. The Moral Life and the 
Ethical Life. Pp. xix, 390. Chicago: 
University of Chicago Press, 1950. 
$6.00. 


This book aims to formulate the the- . 


oretical foundations of a moral philosophy 
that is both: “practical” and also adequate 
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to the alleged “ontic” status of moral 
values. It is animated throughout by a 
bitter hostility to philosophic naturalism in , 
moral theory and to the conception that the 


, rational methods of the positive sciences 


are adequate to the moral dimensions of 
experience. ‘Indeed, more than half the 
book is devoted to an explicit criticism of 
current naturalistic writings, especially 
those of R. B. Perry and John Dewey. 
Mr. Vivas, who is professor of English 
and Philosophy at the Ohio State Univer- 
sity, at one time professed the views he 
now castigates, and his “animadversions” 
on naturalism are delivered in the manner 
of a repentant sinner. He rejects all 
forms of naturalistic moral theory because 
such theory holds that values arise only 
in contexts of human interests and- are 
valid only when expressing some balance 
of human concerns. And, since naturalism 
does not therefore subscribe to “absolute” 
standards that are independent of all hu- 
man preference and special circumstances, 
he maintains that it is inherently amoral 
and the philosophy of a base opportunism. 
However, Mr. Vivas does not produce argu- 
ments to establish these latter claims; he 
merely asserts them; and his discussion is 
marked more by vehemence and such 
name-calling as “crypto-fascist” than by 
discriminating and penetrating judgment. 
Mr. Vivas calls himself an “axiological 
realist,” and in the second half of the book 
he attempts an account of “objective” 
moral standards. His views are a modified 
form of Kantian ethics, embedded in 
descriptions of moral experience familiar 
from the literature of Christian existential- 
ism. Mr. Vivas affirms the “reality” of a 
subsistent realm of values organized hierar- 
chically, declares the “moral self” to be 
a composite of values envisaged systemat- 
ically through the psychological powers 
of phsiological organisms, and asserts the 
fundamental ethical principle to be the 
recognition of the “primacy” of the value 
of other moral selves. i 
However, Mr. Vivas neither explains nor 
supports by reasoned argument his basic 
assumption of values as “ontic” or self- 
subsistent; and he contributes next to 
nothing toward making explicit what the 
alleged hierarchical organization of values 
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is, or what method is to be employed for 
discovering that organization. Whenever 
he is at a loss for a reason he simply falls 
back on an opaque label or an unanalyzed 
postulate. And he lacks the literary skill 
to make convincing his imitation of St. 
Augustine’s or Kierkegaard’s descriptions 
of moral anguish. 
ERNEST NAGEL 
Columbia University 


Murray, GILBERT. Stoic, Christian, and 
Humamst. Pp. 189. Boston: The 
Beacon Press, 1950. $2 00. 


Here is a reprinting of four essays on 
religious and philosophical subjects that 
appeared at different times between 1915 
and 1939. But now they are offered to- 
gether for the first time as the result of 
special study in ancient religion and modern 
anthropology. They set forth some of the 
aspirations and moral compulsions of reli- 
gion (p. 7), reworked by a rigorous logic 
which instinctively distrusts the super- 
natural. 

Dr. Murray is an internationally famous 
Hellenistic scholar of such proportions as 
to have been chosen by Shaw as his model 
for the Greek scholar, Adolphus Cusinus, 
in “Major Barbara.” His mastery of 
Greek and Roman literature enables him 
to interpret the well-known themes of 
Plato, Aristotle, and the Stoics, with such 
luminous phrases as to make good reading 
even for the initiated Greek scholar. The 
general reader will also find these pages 
fascinating as a report of Murray’s own 
views shining through the verbiage of 
ancient writers. 

The first essay, “Pagan Religion and 
Philosophy at the Tume of Christ,” recasts 
the intellectual climate of that era in brisk 
and telling fashion. While it is a vivid 
comparison to say Paul at Athens speaking 
on immortality was as much out of place as 
a Salvation Army preacher would be before 
cultivated theologians (p. 33), it is also 
overdone. Paul quoted Stoic philosophy 
at Athens, and his letters reveal a quality 
of scholarship usually foreign to the Salva- 
tion Army! Murray rightly fixes on the 


problem of Christian influence in history. 


as a phenomenon which outran historical 
preparation. His conclusion that this prob- 


world’s judgment (pp. 148-149). 
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lem must be solved by each man’s “bent” 
(p. 75), is a surprising confession for a 
first-class historian. His antipathy for the- 
ology hinders him from making such hy- 
potheses as would help here. 

In the second chapter, Murray speaks 
through the Stoic so persuasively as almost 
to convince his readers that the insights of 
the Stoics have been unsurpassed. He 
possesses the genius of the true historian 
for looking at the world through the syes 
of the man whose views he discusses. Still 
he ends by rejecting the crude pyschology 
of the Stoics and the faulty logic in their 
defiance of nature while they at the same 
time welcomed nature as something akin to 
themselves (p. 114). j 

Probably the essay captioned “The Con- 
ception of Another Life,” will prove the 
least interesting to most readers. It depicts 
several views on immortality and ends with 
Murray’s somewhat agnestic view of the 
subject. He is sure there is an “anner life” 
or sanctuary which the soul possesses, that 
stands as a court of appeal from the 
This 
seems an abdication of the doctrine al- 
together, and it is certainly a far cry from 
either a Greek or Christian view of im- 
mortality. 

That Auguste Comte, father of modern 
sociology, should hold final attraction for 
such a master of Greek and Roman 
thought, is an enigma to this reviewer. The 
rejection by Comte of all metaphysics and 
theology, and the espousal of a “religion 
of humanity” strikes a responsive chord in 
Murray. Yet he still can talk oh, so 
persuasively, of Greek philosophy which 
is shot through with metaphysics. The 
last chapter reports an enthusiasm for and 
heroic devotion to the welfare of man. 
But this is the voice of an abstract moralist 
who eschews all revelation in religion and 
ignores the implications of morality for 
metaphysics. > 

In short, Murray commends to us in 
1950 a positivistic and agnostic view of 
religion such as he has espoused for thirty- 
five years. It is a thin religion that never 
has accomplished much in history, and 
offers little to our generation. It reflects 
the worship of science and the stubborn 
caution of our time that makes men refuse 
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to believe in what they cannot see, weigh, 
or measure. Christianity would never have 
been heard from had it been a mere wor- 
ship of humanity. With all the anthropo- 
morphic symbols and wishful thinking in 
it which Murray abhors, it has symbolized 
a reality that “moved” men, and has em- 
bodied many wishes that have come true! 
Louis W. Norris 
DePauw University 


BooxkstaABER, Pointe Davin. The Idea of 
the Development of the Soul in Medieval 
Jewish Philosophy. Pp. 104. Phil- 
adelphia: Maurice Jacob, Inc., 1950. 
$2.00. 


A statement on the dust jacket indicates 
that this work was originally prepared al- 
most a generation ago as a dissertation by 
its author, then a candidate for the liberal 
Jewish ministry, but it does not indicate 
how the version now issued may be dif- 
ferent from the original essay. The theme 
of the book is a concept that was important 
in medieval Jewish philosophy, namely, the 
“development of the soul,” that is the ful- 
filment of an individual’s destiny as his 
potentialities both intellectual and moral, 
become actualized. By the author’s own 
admission, his treatment of the subject 
owes much to the interpretation of medie- 
val Jewish philosophy by David Neumark. 

In tracing the evolution of the concept 
of soul-development which is a synthesis of 
the Hebrew prophets’ doctrine of individual 
responsibility (cf. Jeremiah 31: 29) and 
the Aristotelian notion of the fulfilment: of 
potential capacities, the author briefly dis- 
cusses the relevant views of a number of 
medieval Jewish thinkers, from Isaac Israeli 
to Moses Maimonides. Dispersed through 
the popular summarization of these Jewish 
scholastics are various homiletic reflections, 
which make it difficult to decide whether 
the work is intended to be judged as 
academic monograph or homily. Thus 
the author declares his thesis to be “that 
each individual ought to know of the pos- 


sibility of his becoming actual and knowing” 


this wins or loses #fe, soul, Intelligence 
and Immortality. It is the duty of the 
‘actual man’ to create within the ‘potential 
man’ by precept and example, the impetus 
for study and action” (p. 100f). He opines 
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“that if people in general, people of all 
creeds were given to understand the uni- 
versal import of Jeremiah’s utterance, and 
couple it with the idea of potentiality and 
actuality and the possible results thereof. 
we would have a more rapid realization of 
the millenium” (p. 24). 

Indeed the entire work culminates not 
in theoretical generalizations such as might 
properly be anticipated in a philosophical 
monograph but in a moralistic conclusion 
that “each man should know that he him- 
self is responsible for his own life, for his 
own soul, for his own eternity. With this 
idea within the hearts and minds of all we 
surely could feel that a greater freedom 
and a greater brotherhood would prevail. 
With greater individual responsibility there 
will be a concomitant of a greater group 
responsibility, and peace and good-will will 
be more prevalent. The Souls of men 
will harmoniously pulsate towards creating 
higher, greater, and more perfect individ- 
uals,—finer personalities” (p. 104). 

To the student of religion who has a 
social perspective, works in the category 
of Dogmengeschichte are of value as they 
contribute to the central concern of tracing 
the correlations that obtain between the 
structure and conflicts of a society, and the 
crystallization within it of ideology and 
dogma. The author who is clearly a liberal 
in his religious position, as instanced by 
the aforementioned citations and by his 
record of good works, is certainly aware of 
the sociological roots and consequences of 
religions. But this biography of a concept 
significant in medieval Jewish thought 
leaves out of account the social dimension; 
and the author,- possibly because of his 
paranetic intention, makes no effort to 
establish any functional connection between 
the social experience of the Jewish com- 
munity and its theology. 

EPHRAmM FISCHOFF 

American International College 
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«GRIFFIN, CLARE E, Britain: A Case Study 


for Americans. Ann Arbor: University 
of Michigan Press, 1950. 78 pp. $1.50. 
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This brief study represents one more 
effort to see what can be learned from 
British experience for the benefit of Amer- 
icans. It is written from the point of view 
of a convinced upholder of competitive 
capitalism who spent six months in Europe 
in 1949 and returned to warn his fellow 
countrymen of the dangers of collectivism. 

The author is not unfriendly to the Brit- 
ish people. 
their dogged determination, self-restraint, 
social cohesion, humanitarianism, and 
equalitarianism. Yet he finds the British 
the victims of their good qualities which, 
while suitable for sharing austerity, are not 
for the modern competitive world where 
progress calls for individual initiative pur- 
sued even to the point cf ruthlessness. 
One can almost hear the voice of Herbert 
Spencer when Professor Griffin writes of 
the dangers of excessive humanitarianism. 
He is distressed, accordingly, at the ap- 
parent emphasis among Britons of all 
classes and parties upon stability and secu- 
rity at the expense of economic freedom 
and flexibility. In presenting this case the 
author relies little upon statistical data, but 


much upon his own impressions and as- 


sumptions. “I think” and "I believe” are 
among the most frequent expressions, while 
good round assertions of the virtues of 
laissez-faire and the vices of socialism are 
numerous. From this point of view two 
questions are asked: (1) What is Great 
Britain’s economic future? and (2) What 
is the future of free enterprise in Great 
Britain? Needless to say the conclusions 
are pessimistic and he warns America 
against setting foot on the collectivist road. 

Before visiting Britain the author as- 
sumer that a choice had to be made between 
(1) a system of free enterprise with high 
productivity and with civil rights and (2) 
totalitarianism with high productivity but 
with a sacrifice of civil rights. He now 
sees a third alternative in (3) a controlled 
economy with an almost complete absence 
of competition, but with a relatively low 
level of production and a low standard of 
living, although with civil rights preserved. 
A British Labourite might asert a fourth in 
(4) a belief in the possibility of a mixed 
system with socialized, co-operative, and 
privately owned sectors of industry, and 


On the contrary he admires 
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he would argue that collective effort can 
result in higher production. He would 
assume the retention of civil liberties. The 
reviewer would add the observation that 
Britain’s measure of success under any sys- 
tem depends uniquely upon world condi- 
tions. The present Labour experiment is 
being conducted under the most adverse 
and discouraging circumstances; it remains 
to be proven what could be accomplished 
under more favorable ones. 
Cari F. BRAND 


Stanford University 
Jerrotp, Doucitas. England: Past, Pres- 
ent, and Future. Pp. vii, 341. New 


York: W. W. Norton & Company, 1951. 

$4.00. 

In this little book, England’s past is 
treated very briefly. The survey of English 
History till the opening of the nineteenth 
century is condensed into 100 pages. The 
discussion of events and policies of the 
twentieth century and a diagnostic ap- 
praisal of the present occupy about three- 
fifths of the text. Using history as ‘a 
springboard, the author has written a tract 
for our own time. As such it reveals much 
bias and it exudes pessimism. Mr. Jerrold 
admires Rome, both that of the Caesars 
and that of the popes. He is sympathetic 
toward the Stuarts, extoles the civilization 
of the eighteenth century, praises the Con- 
gress of Vienna, favors Disraeli over Glad- 
stone, approves the British foreign policy 
of the period 1901-1914, and is gentle with 
Stanley Baldwin. He dislikes the Puritans, - 
especially Sir John Eliot and John Pym, 
and strongly disapproves of David Lloyd 
George, the League of Nations, and the 
welfare state. To Mr. Jerrold, the french 
writer, M. Mauriac, is a major prophet 
because he preaches “redemption through 
suffering unrequited by joy.” This throws 
a revealing light on Mr. Jerrold’s point ‘of 
view. ` 

The book is written with vigor, but many 
of the author’s facts.are wrong and his 
judgments often appear to be ill-founded. 
To say that the Vienna settlement of 1815 
“left no vital question unanswered” (p. 
120) is of a. piece with his statement, 
“Alone of the peoples of Western Europe 
we [the English] have the capacity still to 
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surprise the world” (p. 1). Much of what 
the author says, such as his regret over 
the irresponsibility and disillusionment 
which followed World War I and his scorn- 
ful references to many so-called intellec- 
tuals, needed to be said. But he lacks 
balance and temperance; he apparently is 
deficient in the analytical and judicial 
qualities of a truly historical mind. : 

PAUL KNAPLUND 

University of Wisconsin 


<“Granam, GERALD S. Empire of the North 
Atlantic: The Maritime Struggle for 
North America. 
-ronto: University of Toronto Press, 
1950. $5.00. 


In a historical survey of British sea- 
power as it has related to the North 
American Continent, Mr. Graham lends 
support to those persons who are con- 
vinced of the continuing vital role of sea- 
power in international affairs. 

As he develops his theme, the author 
challenges several widely held views, such 
as, that the English were “natural seamen,” 

and that the fisheries were the principal 
- “nursery of seamen” Likewise striking is 
his view that the English might have taken 
Quebec at any time after 1692 had they 
really wished to do so. And his appraisal 
of the Quebec campaign of 1759, although 
not new, will bear repeating: first, the final 
successful attack was not General Wolfe’s 
idea but that of his brigadiers who over- 
ruled him; second, the stronghold might 
not have been taken had not Montcalm 
been overruled by Governor Vaudreuil; and 
third, the English victory on the Plains of 
Abraham could not, of itself, have given 
Canada to the English. 

As Mr. Graham sees it, it was England’s 
preponderance of seapower that made pos- 
sible the building and conquering of an 
empire in North America; and it was 
precisely because this preponderance was 
later temporarily lost that thirteen of the 
British North American colonies were able 
to secure their independence. 

From this blow, recovery was rapid, how- 
e¥Ver, and for a century following Nelson’s 
victory at Trafalgar in 1805, the British 
were supreme on the seas, albeit there were 
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some uneasy moments in the 1850’s when 
the ironclad and the shell gun made their 
appearance. The consternation wrought 
by these new developments was not unlike 
that produced by the development of the 
atomic bomb in our time; in England it was 
said that that island could now be invaded 
by the French overnight. But England 
preserved her seapower supremacy in the 
ironclad age because of her superiority in 
iron and coal and in manufacturing proc- 
esses, although her position was challenged 
by the rise of the United States and 
German navies. British success in diplo- 
macy and war between 1902 and 1918 ef- 
fectually met this challenge. 

There is much in Mr. Graham’s book for 
the layman and for the scholar alike— 
discussions of the bases of seapower; of the 
rise and decline of Spanish, French, and 
Dutch seapower; and of the relationship 
of seapower to colonies, commerce, and 
diplomacy. For the author to have done 
so much within the limits of this volume is 


a signal accomplishment. 


JENNINGS B. SANDERS 
Kensington, Maryland 


“Grpps, Henry. Twilight in South Africa. 
Pp. 288. New York: Philosophical 
Library, 1950. $4.50. : 

This disquieting book is based upon the 
material collected by the author, a British 
journalist, during an extensive visit to 
South Africa in 1949, Mr. Gibbs describes 
the poverty, illiteracy, and disease that exist 
in the overcrowded Negro reservations, and 
still more in the slums of the manufactur- 
ing and mining towns where the Negroes 
have flocked to seek work. The Indians 
have incurred the hostility not only of the 
Europeans, but of the Negroes as well, as 
the Durban riots of 1949 showed. The 
author indicates the financial and political 
obstacles to improving the position, but 
does not suggest a solution. However, he 
gives very strong reasons for his belief that 
the policy of Premier Malan’s Africaner 
(ie., South African Dutch) Nationalist 
Government is making a bad situation 
worse and is playing into the hands of 
Communist agents. A striking contrast is 
provided by the position in Basutoland, 
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a protectorate of Great Britain whose 
people decline to believe Malan’s assur- 
ances that they would be much happier 
under his rule. 

Mr. Gibbs has no difficulty in showing 
that Malan’s policy of apartheid (separa- 
tion) is unworkable. The Negro 75 per 
cent of the population is to be segregated 
on reservations, except insofar as hundreds 
of thousands are temporarily brought into 
white South Africa to provide the manual 
labor without which its agriculture, mining, 
and industry would collapse. On the res- 
ervations the Negroes are to be free to 
develop in their own way, subject to the 
overriding authority of the Nationalist 
Government in all esssentials. Due to the 
growth of the Negro population the area 
of their reservations has become totally 
inadequate, and their fertility has seriously 
lessened owing to too many people trying 
to win a living from too little land by 
primitive farming methods. Apparently, 
however, the Africaner Nationalists stip- 
ulate that the cost of rehabilitating and 
running the reservations is to be provided 
by the Negroes, who have no money. 

Apartheid is not to be confined to the 
Negroes and Indians: it is also to be 
practiced on the English speaking South 
Africans and the moderate Africaners who 
combined with them to form the late 
General Smuts’s United party Apparently 
the elect are the ultra-Nationalist Calvinist 
Africaners who are still fighting the Boer 
War of fifty years ago, and who condemn 
Smuts’s policy of co-operation and modera- 
tion as a betrayal of “the Boer Nation.” 
There is ‘a distinct flavor of nazism in 
Nationalist policy, as is shown by some of 
the legislation of the past two years. 


Malan is quoted as saying in 1941 that. 


his party had adopted 80 per cent of 

Hitler’s New Order and would carry it out 

in letter and spirit when it came to power. 
i Lennox A. Murs 
University of Minnesota 


“COLE, G. D. H. Essays in Social Theory. 
Pp vil, 252. London: MacMillan & Co., 
Ltd., 1950. $3.00. 


“Each essay. stands by itself; and there 
is no pretense of making a connected book 
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out of them. They have, however, a 
certain unity of outlook, which will, I hope, 
be seen by those who read them in the 
light of the opening essay ... and of the 
credo at the end of the volume... .” 
Thus writes Professor Cole, truthfully 
but overmodestly, in the preface. The in- 
dividual essays do indeed stand alone: each 
of them is complete, and I may add that 
many. of them are at once brilhant and 
penetrating. They are all lucidly written, 
and, while they force to reflection, they are 
not difficult or obscure. Where appropriate, 
they show a background of a great, but 
not labored or conspicously displayed, his- 
torical learning or a wide range of knowl- 
edge of contemporary issues—from politics 
and policy to administration and education. 
They reveal, what is more, a wise, balanced, 
and mature judgment; a refusal of ex- 
tremism and hypercritical reformism; and 
an appreciation for tradition in the Western 
heritage Yet, they indicate equally a pro- 
found, but not preachy, moral conscience: 
Professor Cole states forcefully, unambig- 
uously, and without compromise his ra- 
tional and reasonable defense of a system 
of moral values and his unyielding opposi- 
tion to a merely positivistic scientism. 
Hence, despite diversities of topic, Pro- 
fessor Cole’s collection possesses a unity 
greater than that often to be found in more 
formally systematic treatises and, not less 
importantly, a meaningful, though not 
formally schematic, movement from topic 
to topic. 
sideration of the nature and teaching of 
social sciences, proceeds thence to problems 
of education in general, and reaches a 
philosophical apex with analysis of the 
theoretical foundations of democracy. It 
then examines some of the great historical 
and doctrinal foundations thereof for the 
modern world, reflects on aspects of the 


The book begins with a con- 


t 


political sociology of the last hundred 


years, and thereafter tackles the great is- 
sues of nationality and bureaucracy as they 
affect social and economic welfare. It ends 
with an excerpt from a previous book, In- 
telligent Man's Guide to the Post-War 
World, entitled “What I Take for Granted,” 
which is Professor Cole’s intelligent pro- 
fession of faith and conviction as an in- 
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formed student of society. The inter- 
related themes are clear and emerge with 
equal force whether Professor Cole is dis- 
cussing “Reform in the Civil Service,” 
where he argues that high integrity and a 
passion for anonymity need to be balanced 
by initiative and responsibility on the part 
of civil servants, or “Rousseau’s Political 
Theory,” where in a brilliantly brief essay 
he emphasizes Rousseau’s concern for 
small-scale democracy and individual free- 
dom and stresses the danger of reading 
Rousseau in the light of the interpretation 
made of him during the French Revolution. 

Mr. Cole remains a socialist, and the en- 
lightened pluralism of his early guild social- 
ism, delivered from the organizational 
rigidities and schematization which marked 
the thought of those days, continues to illu- 
mine his reflections on man and society. 
As he properly emphasizes, just because he 
is a socialist he is an individualist. He 


believes profoundly in the ultimate claims, 


of personality, and, however secular and 
rational, his ethics consciously derives from 
the Christian tradition with its emphasis 
on equality as corollary and bese of per- 
sonality. He protests profoundly against 
centralization—and on behalf of the needed 
and presently endangered vitality of small- 
scale participating groups, local or func- 
tional. He insists on moral risk-taking by 
the individual and on the need to release 
his creative energies. He accepis—and in- 
deed insists on—the social welfare state, 
planning, and a certain kind of socialism as 
vitally necessary to equalize the ranges of 
choice open to men and thereby to give 
to all the opportunity to contribute to the 
social order, to profit from it, to enjoy 
the ricli culture of diversity, and to attain 
the dignity of free men. His plea for 
statesmanship without statism and for 
democratic socialism based on respect for 
‘the’ hitherto dominant and progressively 
realized ethic of the Western tradition 
is compatible with, and well-nigh indis- 
tinguishable from, that Tory Radicalism 
which is the essential position of the 
liberal-conservative who today rejects the 
unadorned dogma of laissez faire as at 
once irrelevant and immoral. 
Tuomas I. Cook 
The Johns Hopkins University 
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GoucH, J. W. John Locke’s Political 
Philosophy: Eight Studies. Pp. vii, 204. 
Oxford: Clarendon Press (Distributed in 
the U. S. by Oxford University Press), 
1950. $2.50. 


To the growing list of recent works on 
Locke, Professor Gough contributes this 
small but excellent volume of eight essays, 
each of which explores a particular aspect 
of Locke’s political thought. The essays 
are entitled “The Law of Nature,” “The 
Rights of the Individual,” “Government by 
Consent,” “Locke’s Theory of Property,” 
“The Separation of Powers and Sover- 
eignty,” “Locke and the Revolution of 
1688,” “Political Trusteeship,” and “The 
Development of Locke’s Belief in Tolera- 
tion.” The text of Locke’s early Essay 
Concerning Toleration (1667) is appended. 

The first study, based largely upon re- 
cently discovered Latin essays which Locke 
wrote between 1660 and 1664, shows that 
his concept of the law of nature had taken 
form by that time, as to both the content 
of the law and the means by which it could 
be known, although his early view that it 
was binding because of God’s will and not 
for reasons of self-preservation or utility 
is at varlance with the hedonism of the 
Essay Concerning Human Understanding. 

The second study is in part an attempted 
refutation of Wullmoore Kendall’s thesis 
that Locke was really a collectivist. Gough 
insists that Locke was an individualist, 
though of the moderate type, and that, 
despite his frequent use of collective terms 
such as “the community” and “society” and 
his advocacy of parliamentary supremacy, 
Locke firmly believed that government 
“was under an unmistakable moral obliga- 
tion to respect the law of nature” and 
hence the rights of the individual 

Gough next tries to resolve the question 
whether “government by consent” in 
Locke’s Writings meant the personal con- 
sent of each individual or merely that of 
“the people,” “the society,” or a majority 
of the people’s representatives. The results 
of this inquiry are inconclusive; Gough 
believes that inasmuch as Locke’s entire 
political theory was derived from seven- 
teenth century British institutions and 
ideas rather than from logical analysis, 
he never really subjected the idea of con- 
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sent to close scrutiny. However, Gough 
holds that Locke made an important con- 
tribution by causing British constitutional 
government to “appear to be in accord with 
rational principles” (p. 72). 

As to Locke’s theory of property, Gough 
considers this, too, to have been essentially 
individualistic, although Locke’s dominant 
consideration was “the common right of 
all, under the law of nature, to preserva- 
tion” (p. 78). Locke “was not an advocate 
of lasssez-faire, [but] a mercantilist” (p. 
84), and his inconsistencies stem from an 
apparent belief in the “quesi-historicity” 
of the state of nature and a consequent 
identification of original appropriation with 
the property right itself. 

Gough contrasts Locke’s and Monte- 
squieu’s ideas on the separation of powers 
and then proceeds to an analysis of Locke’s 
concept of sovereignty (that is, legislative 
supremacy). Gough considers Locke’s con- 
cept much like Bodin’s, because both re- 
garded the sovereign as restrained by nat- 
ural—but not positive—law. Gough tries 
to explain Locke’s inconsistencies as be- 
tween the “supreme power” of the people 
and the supremacy of parliament by calling 
the legislature the “legal sovereign” and 
the people the “political sovereign” (p. 
115). Such qualifications are scarcely help- 
ful. Inasmuch as Locke avoided using the 
word sovereignty, we can draw no very 
confident inferences as to what he might 
have meant by it if he had used it. 

The sixth essay endeavors to clarify the 
relationship of the Revolution of 1688 to 
Locke’s political thought. Gough concludes 
that the Treatises of Civil Government 
were neither the inspiration for the Revolu- 
tion nor inspired by it. He stresses the 
differences between Locke and the revolu- 
tionary leaders, insisting particularly on the 
absence from Locke’s writings of the notfon 
of an “original contract between king and 
people” which the revolutionaries claimed 
had been broken by James If. Indeed, the 
seventh essay is devoted entirely to the 
thesis that Locke conceived of only one 
original soctal contract among individuals, 
and that the relationship between the peo- 
ple and their government rested not upon 
contract but only upon a “trust.” Gough 
makes an excellent case for his point of 
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view, buttressing it with a wealth of histor- 
ical evidence, yet he admits that “as polit- 
ical concepts the trust and the contract 
are fundamentally on much the same foot- 
ing. They are both really metaphors .. .” 
(p. 168). 

The concluding essay traces the develop- 
ment of Locke’s ideas concerning toleration, 
showing that the famous Letter on this 
subject published in 1689 was the culmina- 
tion of many years of study and reflection 
and was also to a considerable degree the 
product of the politico-religious contro- 
versies of the times. “For Locke the essen- 
tial question was a political one. It was 
not a question of freedom of conscience, 
or of intellectual freedom, in the ebstract” 
(p. 176). This seems particularly true of 
Locke’s position in the Essay Concerning 
Toleration, published in 1667; here the 
tone is Hobbesian, and peace and security 
seem to be regarded as more precious 
than freedom of conscience, especially if 
the latter lead to anarchy and rebellion. 

Although the general tone of the book is 
objective, Gough frequently seems overly 
inclined to defend Locke against his critics. 
This reviewer also takes issue with the 
digressive observations on pages 115-119, 
where the author deplores the loss of the 
“old checks” in the British system of gov- 
ernment and expresses his fear of strong 
cabinet control over a party majority in 
the House of Commons, especially “af the 
powers of the House of Lords are still 
further curtailed.” It is ironic to see the 
Lords pictured as the last citadel of con- 
stitutional liberties and to find a British 
author so lacking in faith in British tradi- 
tions and conventions as to sugzest the 
need of a written constitution (p. 118). 

Nevertheless, all students of political 
theory will profit by reading this little 
volume, which represents a valuable and 
scholarly addition to our knowledge of 
John Locke. , CARLTON RODEE 

University of Southern California 


Rorrs, WriuLram Kirsy. Henry Wise 
Wood of Alberta. Pp. xi, 235. Toronto: 
University of Toronto Press, 1950. 
$4.50. 

That Henry Wise Wood (18€0-1941) 
was outstanding in his leadership contribu- 
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tion to the cause of co-operative marketing 
of wheat in particular and the agrarian 
movement in general in Canada is attested 
by the fact that the Calgary Herald ob- 
served in 1926: “H. W. Wood is the 
strongest individual force in the farmer 
movement in Canada” When the co- 
operative movement ran counter to the 
grain milling interests, one of their leading 
trade journals described him as “an Amer- 
ican wolf in the Canadian sheepfold in the 
skin of a Missouri mule.” 

Born in Missouri, of South Carolina 
ancestry and named for Governor Henry 
Wise of Virginia, the subject of this biog- 
raphy in 1905 migrated to Carstairs, near 
Calgary, in Alberta Province, Canada. 
Here he bought a section of land upon 
which “he enjoyed moderate success” as 
a wheat farmer and “soon became a re- 
spected and prominent figure in the Car- 
stairs district.” 

Almost from the start, Wood took an 
active part in farmers’ organizations, and 
in 1914 was elected a district director 
of the United Farmers of Alberta, becom- 
ing vice-president in 1915 and succeeding 
in 1916 to the presidency of this key 
organization. His interest was concentrated 
on economic reforms through co-operative 
action, and he was only moderately in- 
terested in the fevered politics of that time 
in the West. He was a member and some- 
time president of the Canadian Council 
of Agriculture; also, he served as a mem- 
ber of the Board of Grain Supervisors and 
of the Canadian Wheat Board. He was in 
the forefront of those.who established the 
pool method of marketing wheat in Canada 
and as a result became vice-president of the 
Central Selling Agency of the Canadian 
Wheat Producers Limited where he played 
a considerable part in the development of 
the marketing policies of the Canadian 
Wheat Pool. For twenty years “he was 
recognized as the most powerful and in- 
fluential figure in the farmer’s movement 
in Alberta and as one of the outstanding 
leaders of the Canadian agrarian move- 
ment.” 


This is not the sort of vivid biographical 


writing that carries the reader on from 
page to page in suspense and excitement. 
It ig rather the careful and well-documented 


work of a young Canadian historian, now a 
member of the staff of the Department 
of History at Washington Square College, 
New York University. It has the earmarks 
of a contribution to Canadian agrarian 
history which will prove valuable and 
lasting. 
Witson GEE 
University of Virginia 
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BARGHOORN, FREDERICK C. The Soviet 
Image of the United States. Pp. xviii, 
297. New York: Harcourt, Brace and 
Company, 1950. $4.00. i 


Amid the flood of intensely emotional 
anti-Soviet writings now engulfing America, 
it is refreshing to find a cold, matter-of- 
fact book such as The Soviet Image of 
the United States. The author, Frederick 
Barghoorn, does not rave and rant, but 
makes a methodical, scientific analysis of 
U.S.S.R. propaganda concerning America 
during and since World War II. Both 
official Soviet propaganda and the resulting 
reaction of the Russian people are set forth 
in vast detail, with an almost endless chain 
of representative case histories. The re- 
sult is far more impressive than a dozen 
of the usual “how-I-hate-Communism” 
books. 

Here, in innumerable citations painstak- 
ingly culled from the Soviet press, is ab- 
solute proof of the insecurity of the Stalin- 
ist regime, which never dared popularize 
America among the Russian people even 
at the height of World War II. Also 
easily seen is the Politburo’s psychopathic 
mistrust and hatred of the strength and 
democracy of our United States. American 
stafgazers, who still naively believe in 
U. S—U.S.S.R. co-operation, will find Mr. 
Barghoorn’s facts a bitter pill to swallow. 

But, valuable as the book is in revealing 
the warped mind of the Soviet Govern- 
ment, perhaps even more important is its 
careful survey of the propaganda results 
among the Russian people. Here is a 
kindly, poorly educated nation, with fond 
memories of the American Relief Admin- 
istration in the 1920’s and of U. S. en- 
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gineers in the 1930’s, but now bombarded 
day and night with anti-American agitation. 
Do Russians really believe that Uncle Sam 
is Hitler No. 2? According to Mr. Barg- 
hoorn’s case histories, a few do, many don’t 
care, and others are bewildered, while the 
most intelligent individuals distrust the 
Politburo preachings. Yet it is a tribute 
to the toughness of the human mind that 
after one-third of a century of Communist 
propaganda at least some Russians still 
make up their own minds. In short, a 
reservoir of good will for America still 
survives among part of the Soviet public. 

This book is one of the best ever written 
in English about Russia and is “must 
reading” for any serious student of foreign 
affairs today. Its faults are in presenta- 
tion, rather than factual. Thus, the excit- 
ing material is often handled in dull 
fashion. Sometimes the paragraph or- 
ganization is faulty, with brilliant con- 
clusions buried in the middle of chapters. 
The index is too short for a work which 
will probably become a standard reference 
on U.S.S.R. governmental and popular 
thinking. At times, the reader feels he is 
learning Mr. Barghoorn’s interpretation of 
the Soviet press, rather than what the press 
itself said. But, all the same, the book is 
a real contribution toward understanding 
today’s complex U.S.S.R. 

ELLSWORTH RAYMOND 
New York University 


Mousset, ALBERT. The World of the 
Slavs. Pp. ix, 204. Revised by the 
author and translated by Margaret 
Lavenu. New York: Frederick A. 
Praeger, Inc., 1951. $3.00. 

-This small publication is the best read- 
able introduction to the wholé history of 
the chimera of Pan-Slavism from its origins 
as a pre-World War I legend to its develop- 
ment as a powerful ideology during World 
War II and its relation to the Soviet blue- 
print of postwar conquests. Mousset points 
out that the idea of Slav solidarity was not 
originated in Russia, as it is commonly 
supposed, but among the oppressed Slav 
peoples—Roman Catholics by religion and 
farthest removed from Russia. At the 
same time, the Poles, in spite of the 
romantic appeal of this racist concept, were 
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actually affected by it only intermittently. 
Eventually, however, the Czar’s govern- 
ment used solidarity as a diplomatic card 
against Turkey and against Hebsburg 
Austria, emphasizing or brushing aside its 
manifestations to suit the changing inter- 
national situation. 

All in all, Pan-Slavism has been express- 
ing “less of racial mystique than the feeling 
of a common misfortune; while the idea 
of a community of ethnical origin gave, it 
subconscious strength in the eyes of the 
masses, its value for the élite was, for a 
long time only secondary.” For, histor- 
ically, a deep gulf of history and civiliza- 
tion separates the Poles, Czechs, Slovaks, 
Croats, and Slovenes—all steeped in Greco- 
Latin culture—from the Orthodox Slavs— 
Russians, Serbs, Montenegrins, and Bulgars. 
Within the framework of the historical 
genesis of the idea, Mousset pays particular 
attention to the evolution of domestic and 
foreign policies of the Slav states as Soviet 
satellites. Here he is rather weak in his 
treatment, for he pays no attention what- 
ever to the growing number of studies 
covering the various aspects of the changes 
occurring in these countries. From this 
evolutionist point of view, his history be- 
comes oversimplified. Many facts are pre- 
sented but are not related to this theme; 
many of them, furthermore, are meaning- 
less because they are passed over too glibly, 
without showing their evolutionary ack- 
ground. 

Although the book has an excellent index, 
there is no bibliography. Obviously trans- 
lated from the French, the work should 
have been more carefully proofread; for 
instance, Jan Masaryk has become “Jean” 
Masaryk here, and Gapotocki Zapotocky. 

Within these limitations, here is a pop- 
ular survey of the ideological implications 
and problems of one of the dynamics of 
modern imperialism. 

Joserg S. RouUcEK 

University of Bridgeport 


KINTNER, WourrmĮm R. The Front Is 
Everywhere: Milstant Communism in 
Action. Pp. xi, 274 Norman: Univer- 
sity of Oklahoma Press, 1950. $3.75. 
When Lenin insisted that the revolu- 

tionary struggle for power could be waged 
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only by a highly integrated and professional 
“general staff” of full-time revolutionaries, 
he laid the basis for a new type of party, 
unfamiliar to countries accustomed to the 
enjoyment of fundamental freedoms and of 
representative government. Since then the 
military terminology of Bolshevism and 
Fascism has become so commonplace that 
it is hardly noticed today. Colonel Kint- 
ner, himself a student of military organiza- 
tion, has gone behind the militant phraseol- 
ogy of Bolshevism to make a careful 
comparison between regular armies and 
Communist parties, with respect to organ- 
ization, tactics, and ideology. With illu- 
minating citations from military and party 
manuals he traces the ways in which “sol- 
diers of Communism” are recruited, in- 
doctrinated, trained, disciplined, and led 
into action, as well. as the application of 
esplonage and fifth-column tactics. 

In his conclusions Colonel Kintner em- 
phasizes his view that Communist expan- 
sionism cannot be contained by military 
force alone, but he also points to the 
fallacy of assuming that economic improve- 
ments by themselves can remove the at- 
traction of Communism. He concludes 
that Communism hopes to win its greatest 
victory in the United States by provoking 
a wave of Fascist hysteria which would 
discredit and undermine the tradition of 
democratic self-government. Finally, he 
calls for a revitalized dynamic of American 
democracy as the strongest weapon of its 
defense. 

While Colonel Kintner analyzes with in- 
sight the “classical” organization of armed 
revolution in Russia of 1917, he has not 
taken much notice of the miscalculations 
and failures of Soviet-inspired revolutions 
of following years. Nor has he emphasized 
sufficiently the shift from the original pat- 
tern to the coldly efficient Putsches which 
were carried out in Eastern Europe between 
1944 and 1948. He has not attempted to 
follow the changes in Soviet strategic doc- 
trine, which has been far from static over. 
the last half-century. In general, Colonel 
Kintner has concentrated primarily on a 
study of the organization and tactics of 
Communism, as a military body, rather 
than on its ideology or strategy. By using 
many Soviet quotations in juxtaposition 
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without regard to their chronology, he has 
succeeded in giving an impression of un- 
changing continuity of purpose and doc- 
trine, but he has also washed out historical 
nuances and contexts which are important 
in understanding both the doctrines and the 
actions of Bolshevism. 
Puiu E. Mosety 
The Russian Institute of 
Columbia University 
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COOPERATION. Report on International 
Investment. Pp. 118. Paris: OEEC, 
1950. 


BANK OF ENGLAND. United Kingdom Over- 
seas Investments 1938 to 1948. Pp. 33. 
London: Bank of England, 1950. 2 
shillings. 

It is to be regretted that the report of 
the Organization for European Economic 
Cooperation has appeared after the out- 
break of the war in Korea for there is 
a danger that it will not at the present 
time receive the attention it should com- 
mand. The OEEC document is concerned 
with the problem of encouraging large-scale 
internationel investment—mainly American 
foreign investment—which would promote 
conditions permitting a return to multi- 
lateral trade and finance, and contribute to 
the maintenance of a high level of invest- 
ment in the OEEC countries and the de- 
velopment of economically retarded areas. 
As a result of the heavy rearmament pro- 
grams in tae United States and Western 
Europe, the serious international financial 
disequilibrium (“dollar gap”) of the recent 
past has receded in importance. This has 
engendered a general optimism that the 
problems which international investment is 
expected to solve have been removed. 

The OEEC hold, to the contrary, that the 
recent causes which have made a change 
in the immediate financial position and 
prospects are of a temporary nature and, 
if—barring a general war—long-term de- 
velopments in the world economy are con- 
sidered, the international investment prob- 
lem is far from being solved. Consequently, 
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the OEEC believes that “the considerations 
which prompted the study are still im- 
portant. ... The analysis of the nature 
and consequences of international invest- 
ment and of the present obstacles to an 
increased flow of investment funds will be 
of continuing value for the consideration 
of long-term economic issues. The foster- 
ing of a better standard of life in the rela- 
tively under-developed parts of the world 
remains an essential element in the policies 
of the Western democracies and depends 
substantially upon an expanding flow of 
foreign capital to these countries” (p. 7). 

The OEEC report is the result of the 
most comprehensive investigation of the 
problem of international investment since 
World War II. The study was undertaken 
through an international committee, headed 
by Sir Mark Turner, with the co-operation 
of the Western European countries. 

The text of the document comprises 
three parts. Part I succinctly surveys the 
development of international investment 
from the middle of the nineteenth century 
to the present, when the United States has 
emerged as the primary source of foreign 
investment funds. ‘The world economic 
system before 1914 was characterized by 
universal multilateral trading with a large 
flow of investment from countries rich in 
capital to countries needing capital and 
having resources to develop. This pattern 
of international investment, as well as the 
economic structure of which it formed a 
part, has changed. The OEEC report 
justifiably criticizes the “natural disposi- 
tion” to make historical comparisons and 
to expect American capital to be employed 
for the economic development of the world 
as capital from Britain and other European 
countries was applied in that earlier period. 
“The object now is to find solutions to the 
problems of international investment in the 
situation with which we are faced .. . and 
to determine how to derive the greatest 
common benefit for creditor and debtor 
alike in the future without falling into 
new errors” (p. 20). 

The part that international investment 
could play in restoring worldwide con- 
vertibility of currencies and multilateral 
trade, and the general conditions and 
policies which affect such restoration, is 
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discussed in Part O. Full and lasting 
convertibility and multilateralism can be 
effected through ending the dollar shortage 
and reconstituting exchange reserves. This 
can be facilitated only through the large 
scale flow of international capitel—now 
chiefly American capital. However, as the 
report points out, the flow of international 
investment funds “is at present small in 
most fields and has been small not only 
since the war, but since 1929” (p. 39). 
For international investment to make the 
maximum contribution, the flow of capital 
would have to be large, stable, and untied, 
and would have to result in net long-term 
gains to receiving countries. But many 
strong impediments obstruct such a flow at 
the present time (pp. 45-55). To enlarge 
the volume of investment funds “will re- 
quire the removal of powerful deterrents. 
To ensure that the flow be stable is even 
more difficult, since private investment 
follows the fluctuations in business activity. 
That the investment be untied may not be 
easily accepted in creditor countries where 
the tradition is to attach tying conditions 
to. their loans. Finally, not all investment 
is useful in the long run; only investment 
with beneficial long-run effects can correct 
fundamental unbalances” (p. 39). 

Part LIT deals with the natural, political, 
psychological, and economic obstacles to 
the expansion of international investment 
and examines at some length the ways and 
means by which that expansion could be 
fostered. This part, covering half of the 
report, is the most significant contribution 
of the OEEC study. To encourage an ex- 
pansion of international investment, the 
governments of both borrowing and lending 
countries and international institutions are 
urged to take positive action to improve 
the climate for international investment, 
and, especially, to create the general condi- 
tions in which international investment can 
flourish. Toward this end the OEEC doc- 
ument proposes a series of recommenda- 
tions. Some of these are of a controversial 
nature, however, and probably will arouse 
opposition in this country. The recom- 
mendations include: 

(1) a number of measures, largely in the 
field of exchange control and taxation, 
which directly affect the readiness of pri- 
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vate investors to put their money abroad. 
Capital importing countries are asked to 
“give continual attention to the possibility 
of progressively relaxing their currency 
controls” so as to accord the foreign in- 
vestor the right to freely bring home 
dividends, capital, and capital profits from 
his enterprise. The United States is urged 
to examine the possibility of extending the 
preferential tax treatment afforded to 
American companies operating in the West- 
ern Hemisphere to investment in other 
areas. The OEEC countries are advised to 
explore in association with the United 
States and Canada the extension and 
simplification of double taxation agree- 
ments. 

(2) suggestions to reduce or eliminate 
noncommercial risks so that psychological 
deterrents to foreign investment would be 
mitigated. These refer chiefly to the ques- 
tion of guarantees. Since, on the basis of 
its study, the OEEC is convinced that in 
the present circumstances guarantees against 
risks from borrowing countries alone are 
unlikely to attract outside capital, the gov- 
ernments of lending countries—and this 
means primarily the United States—are 
urged to assume the risks by extending to 
private investors protective guarantees (pp. 
77—82). The question of guarantee has 
been a controversial subject in the United 
States. It will be recalled that the govern- 
ment guarantee provision in the Economic 
Cooperation Act was opposed, for example, 
by the National Manufacturers Association 
as a potential burden on the American tax- 
payer. But, the OEEC report expresses 
the conviction “that only the assumption 
by the United States government of risks 
of a noncommercial character could lead 
to the maximum flow of dollar private in- 
ternational investment” (p. 103). 

(3) proposals that the Export-Import 
Bank and the International Bank for Re- 
construction and Development should apply 
flexibility to the terms and conditions upon 
which their lending operations are con- 
ducted (pp. 84-91, 104); and, finally, that 
capital for the development of economically 
underdeveloped areas be made available on 
easier terms than those demanded by exist- 
ing public or private sources of lending 
(pp. 92-96, 105). It should be noted, of 
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course, that there is no assurance that a 
large flow of private capital investment 
abroad would actually be stimulated if all 
the recommendations were adopted. But 
it is obvious that unless they are adopted, 
a large increase seems to be out of the 
question. 

A valuable statistical appendix includes a 
number of tables on international invest- 
ment, 

The Bank of England’s survey is the first 
authoritative statistical analysis of Britain’s 
foreign investments since 1938. It fills the 
gap which had existed since December 
1939, when the last of a series of annual 
reports, covering the years 1929 and 1939, 
prepared by Lord Kindersley, was published 
in the Economic Journal, This analysis 
admirably complements the historical ac- 
count and the statistical appendix in the 
OEEC publication. It clearly reveals the 
fall of the United Kingdom from its earlier 
pre-eminent position as an investor abroad. 

The two documents are invaluable for an 
understanding of the problems involved in 
encouraging the resumption of the flow of © 
international investment on a scale that 
would bring lasting benefits to the Western 
world and to the underdeveloped overseas 
territories. 

ARTHUR LEON HORNIKER 

Washington, D. C. 


Apam, H. T. L'Organisation européene de 
cooperation économique. Pp. 292; In- 
dex. Paris: Librairie Générale de Droit 
et de Jurisprudence, 1949. 


While political obstacles block the full 
practical development of various European 
international organizations, the achieve- 
ments to date nevertheless constitute a sub- 
stantial contribution to the doctrine and 
practice of international administration in 
the present transitional “phase of evolution 
from the national sovereignty to the... 
international government” (p. 8), upon the 
existence of which Professor Adam of the 
Institute of Advanced International Studies 
at the University of Paris predicated this 
“study in international administration and 
law of nations.” His background of admir- 
able scholarly erudition and his practical 
experience in international organizations 
(he was the legal adviser of the constituent 
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conference of the Organization for Euro- 
pean Economic Cooperation and is pres- 
ently with the Strasbourg Council of 
Europe in a similar function) allow him 
to go far beyond the description and anal- 
ysis of the immediate topic and set his 
reasoning -and conclusions into the broader 
framework of the developing international 
administrative pattern. 

He sees the “ancestors” of the Com- 
mittee of European Economic Cooperation 
(which preceded the present OEEC) in the 
various Joint Committees cf the World 
War I (such as the Shipping and Wheat 
Executives of 1917), the Franco-British 
Mixed Committees of 1939-1940, and the 
Combined Boards of 1941-1945, followed 
by a host of various other intergovern- 
mental organisms in postwar Europe. 

All those agencies are distinguished by 
their technical character (a contrario the 
traditional diplomatic character); an in- 
tegration of national services and “constitu- 
tional” obligation to co-operate, while the 
executive function proper still lies with the 
national administrations. Tnis is an im- 
portant step beyond the U. N. Charter 
which does not forsee economic regionalism 
and has been supplemented in this direction 
only by relatively ineffective regional bodies 
like the Economic Commissions for Asia 
and Europe. 

The multiplicity of new legal relations 
ensuing from the parallel existence of the 
Convention of the OEEC and the bilateral 
agreements between the European members 
and the United States gives Dr Adams 
another chance to prove his ability of in- 
tegrative generalization; the painful process 
of development of the supragovernmental 
public administration, moving from the 
goodwill “principes d'action”? to the self- 
operating “règles de condwutte,”’ invites a 
learned analysis and illustration, both posi- 
tive and de lege ferenda. The most promis- 
ing feature, Dr. Adam concludes, is the 
obvious decision to make the OEEC a 
permanent organization which will survive 
the European Recovery Program. Here 
the recent developments and economic im- 
plications of the North Atlantic Treaty 
Organization have had an impact which 
may dislocate substantially the envisaged 
gravity center, but only with the result of 
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creating a more, not less, effective inter- 
national organism to discharge OEEC’s 
functions, possibly on a higher plane. 

All in all, Dr. Adam’s is an excellent 
study and the extensive references and 
documentation it brings can only add to 
its value. 

JAROSLAV MAYDA 

The Ohio State University 
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JINTERNATIONAL LABOUR Orrrce Labour- 


Management Co-operation in France. 
Pp. vii, 237. Geneva: ILO, 1950. 
$1.25. 


“The great popular movement which has 
freed France from the enemy was not 
only a movement of national liberation. 
It was also a movement of social liberation. 
In the underground resistance, as in Lon- 
don on the staff of General de Gaulle, 
schemes for the. economic and social re- 
construction of France were prepared. 
One of the ideas which is present in almost 
all schemes is the necessity for associating 
workers in the direction of the economy 
and the management of undertakings. As 
soon as the country was liberated, com- 
mittees for production or management com- 
mittees were set up spontaneously in a 
great number of factories. The object of 
these committees everywhere was to set in 
motion again the industry necessary for the 
war effort and increase its output. There is 
no doubt also, as has been shown by the 
experience gained during four years~ in 
Great Britain, in the United States and in 
Canada, that the participation of staff in 
committees of this character may, -in this 
respect, have very fortunate results. The 
time would seem to have come to legal- 
ise and generalise the existence of these 
bodies.” 

This paragraph from a statement of the 
Council of Ministers made in December, 
1944, gives the theme of this report on 
labor-management co-operation. The au- 
thors do not go deeply into the difficulties 
between capital, labor, and government in 
the years before the fall of the Third 
Republic. In 1947 Henry W. Ehrmann 
presented a study of this problem for the 
period 1936 to 1944 under the title French 
Labor from Popular Front to Liberation. 
His picture of the labor scene to 1940 is 
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not bright; there was contest, division, and 
despair. After that year the Vichy govern- 
ment settled matters by abolishing free 
labor activities. It is with the end of the 
Vichy regime that Ehrmann stops, and it 
is at this point that the present study 
begins. 

In December, 1944, the Provisional Gov- 
ernment (Algiers) considered a new plan 
which contemplated a revival of labor un- 
ions and of the co-operation of labor, 
management, and government. It is from 
the official introduction to this plan that the 
opening quotation of this review came. In 
May 1946 and in July 1947 the plan was 
revised in the direction of greater extension 
and control. Work committees were to be 
compulsory for all industrial, commercial, 
public and professional undertakings hiring 
as many as fifty employees. A work com- 
mittee was descnbed as a joint institution 
which included the head of the undertaking 
or his representatives and a delegation from 
the staff of the company. Delegates were 
to be elected on a plan of proportional 
representation. Companies were required 
by law to give delegates time to carry on 
their work, within limits, without loss of 
pay. Work committees were to deal with 
the company’s problems of technical, oc- 
cupational, social, and educational nature. 
Work committees in separate undertakings 
were’ co-ordinated by a Higher Committee 
of Work Committees, which was in turn 
attached to the Ministry of Labor. 

Thus was set up a state-wide plan by 
which the three interest groups—labor, 
management, and government—were to 
deal with some of their common problems 
by systematized discussion. The plan is 
described more than it is interpreted. 
Sometimes the authors point‘out that cer- 
tain parts of the scheme have not yet been 
put into motion in France; at other points 
the reader wonders whether qualifications 
about the operation of plans should have 
been made. The supporting story which 
leads up to the subject of work committees 
sketches French labor union co-operation in 
recent years, nationalization of industry, 
and the growth of co-operation in industry 
through the use of staff delegates and 
health and safety committees. 

The discussion is brought down to 
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March, 1948. Co-operation, we are told, 
was acceptable after the Liberation be- 
cause of the extreme need for increased 
production that was recognized and ac- 
cepted by all factions alike. That this need 
will continue to be the basis for co-opera- 
tion between labor and management is the 
implied hope of the authors. Unfortu- 
nately, since the report was printed strikes 
have threatened nationalizedindustry. This 
fact must not overshadow a plan that has 
had some standing and which may be a 
part of the French answer to one of the 
fundamental problems in our Western so- 


ciety. 
W. Henry Cooxe 
Claremont Graduate School 
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Byrnes, Ropert F. Antisemitism in Mod- 
ern France. Volume I: The Prologue 
to the Dreyfus Affair. Pp. x, 348. New 
Brunswick, N. J.: Rutgers University 
Press, 1950. $5.00. 

This is the first volume of a projected 
three-volume study of French antisemitism. 
It deals with the antisemitic currents in 
France before the Dreyfus affair; the sec- 
ond volume, we are told, is to concern 
itself with the affair, and the third volume 
with the antisemitic movement from the 
Dreyfus affair to the Vichy period. Pro- 
fessor Byrnes quite justly takes the view 
that antisemitism is more than antagonism 
toward a particular group. He points out 
that the historic significance of antisemit- 
ism is to be found in the fact that it “is a 
reflection, an effect, and it rises always 
because of other serious ills in society and 
because some groups in that society, con- 
sciously or unconsciously, refuse to accept 
the real issues and seek a simple, direct, 
quick ‘solution’” (p. 92). Only in the 
light of such an approach is it possible to 
understand why the Dreyfus affair was able 
to rock the very foundations of the Third 
Republic and to leave traces that were 
to come to life again and flourish profusely 
under the Vichy regime. The French anti- 
semitic movement in many ways anticipated 
and set the pattern for the later National 
Socialism in Germany, but, as Professor 
Byrnes also remarks, while the affair in- 
dicated the strength of the antisemitic 
movement in France, it was also “a glory 
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of France because the French made it their 
afaire.” 

Most of the antisemitism in France be- 
fore 1880, Brynes shows, came from the 
Left. The anti-Jewish writings of Marx, 
Fourier, Toussenel, and Proudhon did a 
great deal to foster antisemitic prejudice 
in France. Byrnes thus supports the pre- 
vious work done in this field by Silberner, 
Szaikowski, and J. Salwyn Schapiro. Dur- 
ing the 1880’s and 1890’s, however, the 
main strand of French antisemitism was 
Catholic. Byrnes has assembled over- 
whelming evidence to prove that despite 
efforts to combat antisemitism on the part 
of Pope Leo XDI and other prominent 
Catholics the main strength of the move- 
ment during the last two decades of the 
nineteenth century was derived from the 
conservative Catholic circles. 

The attempt by Professor Byrnes to pro- 
vide a broad historical and sociological 
introduction to his study is not as success- 
ful as thetmain part of the work. The 
opening 92 pages on Europe and France 
in modern history and on the general 
history of antisemitism are the weakest in 
the book and could just as well have been 
omitted. It is when he comes to the main 
theme of his work that the author shows 
his mastery of the materials and of the 
problems and issues involved His best 
pages are on Eduard Drumont, the leading 
antisemitic author of this period. But he 
has also assembled most informative and 
absorbing material on the “Socialist Dupes 
of Drumont,” on Marquis de Morés, whom 
he calls “the first National Socialist,” on 
the clerical antisemites, and an especially 
fascinating section on antisemitism in 
French art, as illustrated by Forain. 
Throughout his work the author Is 
thoroughly at home in French party politics 
and social conditions, and he is most suc- 
cessful in revealing the interconnection 
between the antisemitic movement and the 
general currents of French life. 

A considerable portion of this volume 
has been published previously in Jewish 
Social Studies and in other journals. But 
the published sections have been integrated 
into the larger framework of the book, and 
it is to be hoped that the author will be 
able to complete the remaining two volumes 
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“and thereby make a substantial contribu- 


tion to the analysis of one of the fateful 
ills of modern society. 
KopreL S. PINSON 
Queens College 


DrRieENcourT, Jacques. La Propagende, 
nouvelle force politique. Preface by 
Jean-Jacques Chevallier. Pp. viii, 282. 
Paris: Librairie Armand Colin, 1950 
570 fr. 

Within the limitations of this relatively 
small book, M. Driencourt has compresed 
an interesting and well-balanced general 
study of political propaganda, its historical 
development, and its place in the con- 
temporary world. He has thrown his net 
far and wide. Familiar with the technical 
literature in the major languages, he draws 
freely: from the writings and speeches of 
the master practitioners of the craft, Lenin, 
Hitler, and Goebbels. The book is a not- 
able example of the flair of tke French 
intellectual for synthèse. 

M. Driencourt regards propaganda as 
essentially identical with presuésion, not 
easily distinguishable from education, and 
as inseparable from the art of governing. 
Therefore his brief but illuminating histor- 
ical account begins in the ancient world, 
but propaganda remained a subjective art 
with no rational method or systematic plan 
until the appearance of .the popular press, 
telegraph, radio, and the modern means of 
transportation. For good or ill, the total- 
itarlan regimes, exploiting and going far 
beyond the lessons of the first World War, 
have made planned propaganda an indis- 
pensable political technique, with the palm 
for superior efficiency going to National 
Socialist Germany. Despite the implica- 
tions of conflict between propaganda’s sup- 
pressions and distortions and the theoretical 
right of the individual to reach his own 
conclusions, the author is firmly convinced 
that democratic governments cannot dis- 
pense with planned propaganda, nor can 
they use jt merely in self-defense against 
attacks by totalitarian regimes. No moral 
problem is involved since propaganda is 
only a technique. 

To be effective, propaganda must be 
slanted to take account of the audience’s 
receptivity. Success is more or lèss taken 
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for granted once this formula is respected, 
and no allowance is made for the possibly 
negative conditioning of the public mind. 
This, in the reviewer’s opinion, is the fal- 
lacy which invalidates to some extent the 
conviction M. Driencourt shares with many 
Europeans that Americans are essentially 
passive objects of the constant propaganda 
to which they are subjected. Only the 
“mass man,” he asserts more than once, 
qualifies as a “good American.” In his 
view, it is in the United States, which 
boasts that it is the most liberal of coun- 
tries, that the technical apparatus of 
thought-direction approaches totalitarian 
standards. The entire nation has aban- 
doned the direction of its spiritual life to 
“experts.” The author is generally so well 
informed about American conditions that 
these views should be cause of serious 
concern, i 
E. MArLcoLm CARROLL 
Duke University 


Herre, Kurt. Das Budget, Vol. I: Die 
Budgetkonirolle. Pp. 586. Vol. If: 
Das Budgetwesen Pp. 491. Tübingen, 
Germany: J. C. B. Mohr (Paul Siebeck), 
published in six installments, 1949-1951. 
No price. 

Publication of this comprehensive, more 
than 1,000-page treatise on the budget is 
an important event for both political 
science and public finance. The budget is 
one of the hinges where political decisions 


are translated into economic facts. There- ` 


fore, an adequate treatment requires an 
author who is equally at home in political 
science, public finance, and economics. The 
fact that the budget lies on the border- 
line of political science, public finance, and 
economics probably explains why the sci- 
entific elucidation of budget problems has 
been left far behind the actual development 
of budget practices. (This statement is true 
in spite of the work of Buck and Sundelson 
in the United States; Stourm and Jéze in 
France; Neumark in Germany; Myrdal in 
Sweden; the Hickses in England. Amaz- 
ing is the wholly inadequate treatment 
of budget problems in various textbooks on 
public finance. In the newest, and in many 
respects very excellent, textbook on public 
finance by Kendrick [Cambridge, 1951], 
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the word “budget” is not even mentioned 
in the index, although there is a prefunc- 
tory reference to it in the text.) 

Through his experience as a member of, 
and reporter for, the budget committee of 
the Reichstag during the years of the Ger- 
man Republic, Heinig gained a deep insight 
into the problems of budget control. He 
has a full understanding of political and 
administrative procedures and is at least 
in a general way familiar with the economic 
problems of government functions. He is 
passionately interested in the problems 
connected with the restoration of demo- 
cratic budget procedures in countries that 
came under dictatorial regimes in the re- 
cent past. During his years in exile, he 
devoted his energy to collecting and analyz- 
ing data concerning budget procedures and 
budget practices during various periods of 
history and in all countries for which he 
could find material. He searched practically 
all the libraries and archives of western and 
northern Europe, and obtained rich source 
information from the United States, Russia, 
and other countries which he did not visit 
himself. His work gives the student of 
political science, public finance, and eco- 
nomics a treasure chest of factual and com- 
parative information. 

Heinig believes that the budget came to 
its full meaning only with and as an essen- 
tial element in the development of demo- 
cratic and representative government; 
where democratic governments were re- 
placed by authoritarian governments, budget 
procedures fell into decay. Nevertheless, 
he traces the origin of the budget back to 
predemocratic and precapitalistic periods. 
He speaks of the budget of the “patri- 
monial” (or feudal) government of the 
sixteenth century, of the subsequent “gen- 
darmery” government, of the “Providence” 
government, and finally, in a somewhat 
sarcastic manner, of the budget of the 
“faustian” government that transcends the 
financing of government services proper 
and aims at influencing national income or 
the nation’s economic budget. And yet 
even with respect to “functional finance,” 
Heinig says that it simply expresses “what 
has been done in society and government 
for several thousand years” (LI, 169). He 
finds traces of annual budgeting even in 
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periods of a predominantly barter form 
of economy (II, 7 ff.). 

As valuable as the historical material is 
the international comparison of methods of 
budget control and budget practices in 
various, countries. Particularly interesting 
is the comparison between procedures in 
different democratic systems and in those 
countries with authoritarian regimes, par- 
ticularly Soviet Russia, Nazi Germany, and 
Fascist Italy. 

Heinig analyzes and systematizes the dif- 
ferent meanings of a “balanced” budget. 


These sections of the work will be of. 


special interest in connection with the re- 
newed efforts of various United Nations 
and United States agencies to present in- 
ternationally comparable budget data. 

The historical and comparative material 
is presented in a systematic organization. 
The first volume deals with methods of 
political and administrative budget control. 
The second volume treats the so-called 
budget principles, namely, periodicity, prior 
authorization, comprehensiveness, and clar- 
ity. It seems somewhat artificial that the 
whole discussion of the “Budgetwesen” 
(the essence of the budget) is forced into 
these conventional categories which cannot 
do justice to some of the current problems 
of budgeting. There are many stimulating 
observations concering the theory and prac- 
tice of budget control and budget principles. 
But these systematic contributions are lost 
in the wealth of historical and factual de- 
tail. The factual material for one country 
—for instance budgeting in Russia—is 
spread over several chapters with unavoid- 
able repetitions. l 

I wonder if the author could not have 
presented his material in a more effective 
manner if he had given us (1) a history 
of the budget, (2) an international com- 
parison of present budget practices, and 
(3) a systematic treatment of the conclu- 
sions drawn from the historical and com- 
parative material for the politics and eco- 
nomics of the budget in the modern world. 

The index volume, which is planned but 
not yet published, may very well help to 
compensate for this~ deficiency in the ar- 
rangement of the material and may further 
increase the great usefulness of this work. 
It seems very appropriate that the Univer- 
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sity of Stockholm has bestowed an hon- 
orary doctor’s degree upon the author on 
the completion of this work. 
GERHAD CoLM 
Washington, D. C. 


OTHERS 


Gordon, WENDELL C. The Economy of 
Latin America. Pp. xi, 434. New York: 
Columbia University Press, 1950. $5.50. 


This book, according to its author, “is 
intended to serve two needs: (1) the need 
for a general survey to fill the requirements 
of the businessman and public official; (2) 
the need for a satisfactory text for survey 
courses on the economy of Latin America.” 
From neither standpoint is the work en- 
tirely satisfactory. As a survey for the 
businessman it suffers from an excess of 
theory and a lack of specific information. 
As a textbook it is handicapped by a great 
deal of bad writing. In fact, the author 
never seems to be able to make up his 
mind whether he is writing for advanced 
economics students or for beginners. At 
times, theferore, he discusses the most 
elementary aspects of economic theory 
in almost painful detail, with numerous 
illustrations; at other times he blithely 
assumes the reader’s knowledge of ad- 
vanced economics and dismisses compli- 
cated problems with a sentence or two. 

The book is divided into seven parts, 
though Part VI is a seven-page “Conclu- 
sion” that might well have been omitted. 
The remaining sections deal with “The 
Setting” (economic theory in eighteen easy 
pages), “Organization of Production” (a 
little bit of everything from land tenure 
to social security), “The Raising of Cap- 
ital” (investments and public finance, with 
a touch of money and banking), “Pricing 
and Production Control” (a description of 
commodity control plans in Latin America), 
“International Trade” (a discussion of 
trade movements and the restrictions that 
have been placed upon them), and, finally, 
a fifty-page appendix. In some respects 
the appendix is the most useful and inter- 
esting part of the book. It contains a 
good deal of information concerning Latin 
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American population, income, production, 
transportation, and finance. Any person 
who is planning to give a course in Latin 
American economics should in all fairness 
examine this book before he finally selects 
a text. There is always the possibility 
that he will be impressed more favorably 
than the writer of this review. 
Austin F. MACDONALD 
University of California 7 


WALLICH, Henry CHRISTOPHER. Monetary 
Problems of an Export Economy: The 
Cuban Experience, 1914-1947. Pp. xv, 
357. Cambridge, Mass.: Harvard Uni- 
versity Press, 1950. $5.00. 


This book is a thorough and competent 
study of Cuban economics written by an 
alert specialist, who, to a sound economic 
approach, adds a background of experience 
in Cuban affairs and his own professional 
competency as Chief of the Foreign Re- 
search Division of the Federal Reserve 
Bank of New York. The book is divided 
in four parts. The first is a brief and 
comprehensive outline of Cuban economy. 
The second deals with Cuban monetary his- 
tory from 1914, when the Cuban peso was 
established, to 1932. The third outlines 
the monetary system from 1932, when a 
long series of issues of silver pesos began; 
it analyzes the severe changes which such 
issues wrought in the Cuban monetary sys- 
. tem and economy, and in particular it deals 
with the foreign exchange problems which 
arose from them. The fourth part deals 
with the significance of the Cuban mone- 
tary experience and brilliantly analyzes and 
generalizes its features. 

The book owes its particular value to the 
fact that Cuban economy is an export 
economy and depends on agricultural prod- 
ucts, of which one, sugar, is far more im- 
portant than any other. Dr. Wallich, in 
following the development of the monetary 
system, presents systematically and clearly 
all the complex features of this uneven 
economy, ‘and his work is all the more re- 
markable when it is recognized that only 
for recent years he had the help of reliable 
statistical data. His work has the merit of 
presenting in their real complexity those 
problems of export financing and monocul- 
tural crop systems which prima facies seem 
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deceivingly simple. His point of view is 
rigid, yet all embracing, and, although pri- 
marily written for economists, the book 
should be of considerable help to all social 
scientists. 

The student of West Indian problems 
may well look at this book as to a model 
of other economic works to come. Most 
of the economic studies on the area are as 
good intentioned as they tend to be frag- 
mentary, unhistorical, partial, and funda- 
mentally insufficient; in fact few are the 
areas which have inspired so many surveys 
and so few good studies. Most of the ma- 
terial so far available seeks in economic 
data ways and means of justifying policies, 
plans, and political events. Dr. Wallich 
has shown that a contribution of strict eco- 
nomic character, unbampered by artificial 
limitations, severe in system-and emphasis, 
but broad in scope, is a far greater help to 
the layman than works of economic flavor 
written ad usum Delphins. By its own vir- 
tues this book underscores the need of 
such endeavors for the whole West Indian 
area. 

RENZO SERENO 

Washington, D. C. 


ABDULLAH. Memoirs of King Abdullah of 
Transjordan. Edited by Philip Graves; 
translation from the Arabic by G. Khuri; 
with an introduction by R. J. C. Broad- 
hurst. Pp. 278. New York: The Philo- 
sophical Library, 1950. $3.75. 

The importance of King Abduilah’s 
Memoirs lies in the fact that they reveal 
the theocratic ideas and dynastic ambitions 
of this scion of the Hashimite family. 
Neither would have much hope of re- 
alization or even survival in an Arab 
world with a strong enlightened middle 
class and organized literate urban and 
aprarian workers. In this book the King 
of Jordania is, quite blatantly, making a 
bid to become the ruler of an Arab Moslem 
State in western Asia on the basis of his 
distinguished ancestry. 

Abdullah writes, of himself, his father, 
and his brothers Ali and Faisal as the lead- 
ers of the Arab Revolution. The struggle 
of the Arabs against the Turks during 
World War I was not a revolution but a 
war of independence, only a few of whose 
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leaders—for the most part “enlightened” 
Syrians and Iraq officers and intellectuals— 
were liberal revolutionists. 

The Arab lands of western Asia and of 
Egypt have not experienced political and 
social revolutions such as those which oc- 
curred in western Europe and resulted in 
the development of political democracies. 
Despite certain modern improvisations, the 
Arab world has remained largely nomadic 
and feudal, consequently continuing for the 
most part under the political domination of 
powerful tribal and land owning famulies. 

In his Memoirs King Abdullah expresses 
the ideas of the less enlightened of these 
socially privileged and still potent ruling 
classes. The contrast between the outlook 
and attitude of Abdullah and those of Ali 
Haidar and his daughter which are reflected 
in George Stitt’s book, A Prince of Arabia, 
The Emir Shereef Ali Haidar (George 
Allen and Unwin, Ltd., London, 1948) and 
in Arabesques by Princess Musbah Haidar 
(Hutchinson & Co., London, 1944) is 
striking. 

There is little of interest to the general 
reader in the “King’s Tale.” Those fa- 
miliar with Arab affairs from 1908 to date 
will find in this volume some missing parts 
of the puzzling intrigues of the Arabs, the 
British, and the Turks preceding and dur- 
ing the first World War. 

Abdullah’s nostalgia for the old Ottoman 
Empire under the reign of Abdul Hamid is 
revealing. Of the “Red” Sultan, who so 
aroused the ire of Gladstone, King Abdul- 
lah blandly observes that Abdul Hamid 
“was not really a despot but an excessively 
cautious man,” adding further that this 
Ottoman Sultan “had had no one killed. 
.. . The discretion with which he deals 
with the British would be pathetic if it 
were not so apparent that even a satellite 
king knows that it is wise to feed honey 
to bees. 

The Arab editor, Amin Abu Sha’ar, mem- 
ber of the Parliament of Jordania, writes a 
foreword which is both dignified and ap- 
propriate with none of the Levantine fat- 
tery which characterizes the introduction 
by R. J. C. Broadhurst. Philip P. Graves 
contributes another foreword that is not 
lacking in discretion and discernment. The 
translator’s note by G. Khuri warns the 
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reader of the English translation that some 
passages of the original have been omitted 
and some chapters given only in summary. 
WILLIAM YALE 
University of New Hampshire 


Maurs, Lennox A., and ASSOCIATES. The 
New World of Southeast Asia. Pp. vi, 
445. Minneapolis: The University of 
Minnesota Press, 1949. $5.00. 

This timely and well written book per- 
forms a real service, as evidenced by the 
fact that a new edition was called for in 
1950. It becomes increasingly clear that 
independence in itself has not solved the 
basic problems of Southeast Asia, and that 
even this newly won political freedom is 
being threatened. “The purpose of this 
book is to explain the present situation to 
the university student and the general 
reader.” In so doing it places squarely 
before this audience the cultural, social, 
economic, and political realities of ‘‘this 
forgotten zone of the continent,” as Pro- 
fessor Mills calls this area in his introduc- 
tory chapter. The following six chapters 
deal with the specific countries: “The 
Philippines” are discussed by Claude A. 
Buss, “Indonesia” by Amry Vardenbosch, 
“Burma” by John F. Cady, “Malaya” by 
Lennox A. Mills, “French Indochina” by 
Charles A. Micaud, and “Siam” by Ken- 
neth P. Landon. In the concluding four 
chapters Victor Purcell analyzes the role 
of the Chinese, Lennox A. Mills the prob- 
lems of self-government, Ronala S. Vaile 
Southeast Asia in world economics, and 
Claude A. Buss its international relations. 

The attitude of the authors is sympa- 
thetic to the peoples of Southeast Asia 
and their ideals, but there is a marked ab- 
sence of the facile wholesale condemnation 
of colonial rule as mere exploitation. If 
anything, the book is conservative in the 
sense that its authors realize the funda- 
mental continuity of the cultural history 
of this region, which explains more than 
an act of independence or a new consti- 
tution. 

Mills particularly puts the finger on a 
number of social and cultural features that 
bode ill for the future of freedom and de- 
mocracy in Southeast Asia. He believes 
that the political pace has been too rapid, 
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resulting in internal instability and ex- 
ternal insecurity. Vaile, too, is hardly 
optimistic regarding the economic develop- 
ment. One of the serious handicaps, ac- 
cording to Vaile, is the lack of native 
vision, energy, and leadership in the eco- 
nomic sphere. If one adds to this the na- 
tionalist opposition to foreign capital and 
management, the diminishing importance of 
various Southeast Asian export commodi- 
ties, and the ever increasing population, 
then the chances for raising the level of 
living of the masses seem dim indeed. 

In the second edition an attempt has 
been made to bring the material up to date 
by adding brief postscripts to the various 
chapters. - 
Jan O. M. BROEK 
University of Minnesota 


VaKIL, C. N. Economic Consequences of 
Divided India. Pp. xvi, 556. Bombay: 
Vora & Co., Publishers Ltd., 1950. Rs. 
21/-. 

The title of this book is very apt, for 
the latter attempts to describe the eco- 
nomic effect of partition, the price of po- 
litical independence, upon the formerly in- 
tegrated economy of Undivided India. The 
main points are made and the conclusions 
stated in the introductcry chapter which is 
approximately one-twelfth of the book in 
length. The subsequent chapters on area 
and population, the refugee problem, agri- 
culture, minerals, electricity, industries, in- 
dustrial development and planning, trans- 
port, foreign trade, public finance and cur- 
rency, and banking and insurance fill in the 
details. It is evident that a great deal of 
research and effort went into the orderly 
presentation of the facts, and over 250 
statistical tables are included. There are 
also a bibliography and an index. Unfor- 
tunately, the correctness of the information 
cannot be quickly or easily verified be- 
cause references are not always too clear, 
definite, or adequate, and many secondary 
sources have been used. Perhaps this was 
inevitable from the very nature of the 
situation, and the author and his assistants, 
S. A. Pandit, T. M. Desai, V. R. Cirvante, 


‘and P. R. Brahmananda, should be compli- 


mented on putting such a wealth of ma- 
terial into coherent form. 
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Some interesting observations are made. 
The refusal of Pakistan to join India in 
devaluing her currency in line with Brit- 
ish devaluation produced a spread in price 
levels, upsetting the basis of trade and ag- 
gravating deflation in Pakistan and infla- 
tion in India. Prior to the temporary trade 
agreement of February 25, 1951, Pakistan 
tried to divert her foreign trade away from 
India and assigned to the latter the last 
priority as a consumer of her goods. How- 
ever, Pakistan’s main export of raw jute 
from East Bengal (until the recent opening 
of the port of Chalna) had to go through 
the one port of Chittagong, whose maxi- 
mum export capacity was 1.5 million bales, 
so that the remaining crop of 5 million 
bales had either to go to other countries 
through India or be sold to Indian manu- 
facturing centers which have 57 per cent 
of the world’s jute looms. 

Undivided India had 70 million acres of 
irrigated land, the largest irrigated area in 
any country of the world, but lost 32 per 
cent to Pakistan. Now Western Pakistan 
has a surplus of wheat, but Indian agricul- 
ture depends greatly on the monsoons, and 
this makes for uncertainty of production. 
India’s problem is not merely one of deficit 
supply but also of defective organization of 
procurement and distribution. One the 
other hand, India has abundant coal re- 
sources whereas Pakistan is deficient in 
minerals. Nevertheless, partition made the 
concentration of industry in border prov- 
inces impossible for strategic reasons, and 
this changed the outlook on the locational 
pattern for India. The refugee problem 
also accentuated India’s industrial difficul- 
ties; there was a great disparity among the 
refugees in occupational distribution as 
those coming to India were from the trad- 
ing and landowning classes while those 
going to Pakistan were largely cultivators 
and artisans. 

The author’s conclusions that India and 
Pakistan have complementary economies 
and that the Indian economy demonstrated 
remarkable powers of resilience in spite of 
the fundamental changes in its economic 
structure, are not startling but the elabo- 
rate proof thereof makes the book worth 
while. ALBERT E. KANE 

Washington, D. C. 
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Meane, E. Grant. American Military 
Government in Korea. Pp. xii, 281. 
New York: King’s Crown Press, 1951. 
$3.75; 

This small book is another worthwhile 
contribution to the increasing bibliography 
on military government. Its feature is the 
usually neglected local administration: the 
examination and analysis of the operations 
of Americar civil affairs officers, in one 
Korean Province, during “the crucial first 
year of occupation” (p. 1). 

It is unfortunate that the author did not 
clarify a common indistinction of terms. 
Miltary government is, or should be, 
closely associated with military operations. 
The posthostilities administration has been, 
but is not necessarily, conducted by the 
Army Command. The point that cannot 
be overemphasized is the need for ap- 
preciating the positive distinction between 
combat military government and the suc- 
ceeding civil affairs administration. 

Technically, because Korea was a liber- 
ated nation, the term “military govern- 
ment” was incorrectly applied. Likewise, 
and contrary to the title, the content of 
this book only superficially treats Ameri- 
can Military Government in Korea. 


The author drew on most of the avail- ` 


able source materials and his foot notes 
are substantial. However, the significant 
essence of “Military Government” in Korea 
was the operations of the XXIV Corps 
during the first few months. The best 
sources on this truly “crucial” period are 
not referred to by the author, nor is the 
situation well described. , 

Most of the first seven chapters (back- 
ground material on the geography, history, 
economy, and politics of Korea) could 
have been omitted without any serious loss 
to the main purpose of the study. 

Repeated references such as “the con- 
tributions made by civil affairs in Cholla 
Nam Do to the implementation of Ameri- 
can foreign policy” (p. 109) are simply 
unfounded exaggerations, which indicate a 
lack of comprehension, by the author, of 
the fundamentals of United States diplo- 
macy. 

This reviewer came to the conclusion 
that the original manuscript was a doc- 
toral dissertation in a political science de- 
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partment by a major in international rela- 
tions. There are evidences that the faculty 
advisor could not appreciate that a phase 
of military government is a subject, in 
itself, fully warranting a Ph.D. disserta- 
tion. If this assumption is correct the stu- 
dent was required to make reference to 
foreign policy, no matter how strained, and 
to include traditional political science ma- 
terial on the government of Korea. 

In other words, what could have been a 
most superior series of articles on Ameri- 
can “Military Government” or “Civil Af- 
fairs” administration over a Korean Prov- 
ince was blown up into a disserzation—or 
a book—by an accumulation cf general 
information and numerous unelaborated 
propositions -of dubious evaluation 

It should be quickly added, however, 
that the last four chapters, ‘“Administra- 
tive Functions,” “Political Activities,” 
“Economic and Social Programs,” and 
“Accomplishments and Perspectives” are 
excellent on-the-ground case studies. This 
book should be added to the shelf of every 
serious student of military government or 
the administration of occupied arzas. 

P. H. Taytor, Lr. Cor., G.S.C. 

G-2, U. S. Army General Staff 
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